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Chapter 3

Search and Seizure

[.INTRODUCTION

This chapter discusses the admissibility of evielebtained as a result of a warrantless "search” or
"seizure”.

Admissibility is controlled by the Fourth Amendmtnthe United States Constitution:

The right of the people to be secure in their persmuses, papers, and effects, against
unreasonable searches and seizures, shall notdtedui. . .

The courts enforce the Fourth Amendment througkxttiasionary rule, which excludes (suppresses) fro
the State's case-chief most evidence seized in violation of therfloAmendment. The other
method of enforcement is through civil lawsuitshpps under 42 U.S.C. 8 1983eq. The rest of

this chapter deals only with the exclusionary @ltbpugh violations which result in exclusion of
evidence may give rise to civil liability as wéfideed, the United States Supreme Court imposed
liability on a county when the sheriff called tlmeioty prosecutor and asked what to do when a third
party would not let them in to serve capiasespfbsecutor told them "to go ahead and serve them,"
and the county could be liable for that "policyCidimn.Pembaur v. Cincinnati, 475 U.S. 469, 480,
106 S.Ct. 1292, 1298 (1986).

In the good news department, the United Statesi@aCourt, the Arizona Supreme Court, and the
legislature have all enacted or adopted goodHaiibptions to the exclusionary rule. AR.S. 8 15639
United Satesv. Leon, 468 U.S. 897, 922, 104 S.Ct. 3405, 3420 (194 v. Bolt, 142 Ariz. 260, 267,
689 P.2d 519, 526 (1984).

Be aware that Arizona courts have not always fabtbiederal search and seizure law. Although,

under federal law, courts have recognized an ialgteitdiscovery doctrine permitting the

admission of evidence obtained in an illegal sednelArizona Supreme Court has limited the

availability of that doctrine as applied to illegalarches of the home. The Arizona Supreme

Court relied on Art. 2, Sec. 8 of the Arizona Citusbn in declining to extend the inevitable

((jisc0\sery doctrine into a defendant's hofate v. Ault, 150 Ariz. 459, 466, 724 P.2d 545, 552
1986).

IL. SUPPRESSION HEARINGS

A. When a Suppression Hearing May be Held

A suppression hearing for the purpose of preclutiagtate from offering evidence garnered from an
allegedly unconstitutional search and/or seizumsuslly precipitated by the filing of a written oo to
suppress.

1. Timeliness

Motions to suppress must be filed twenty days befe trial date, unless the defendant could not
reasonably have known of the grounds for the mattidrexercised due diligence in filing the mofule
16.1, Ariz. R. Crim. P. Failure to file the motiomd result in their preclusion. Rule 16.1(c), Ari



R. Crim. P. The twenty days is twenty days pridhfirst scheduled trial dat&ate v. Sewart, 139
Ariz. 50, 53, 676 P.2d 1108, 1111 (19&8tev. Superior Court (McKenze), 127 Ariz. 175, 176, 619 P.2d
3, 4 (1980)But see generally, Sate v. Vincent, 147 Ariz. 6, 7, 708 P.2d 97 98 (App. Div. 2 1985)iga
has discretion, preclusion should be used spayingly

2. Substance

Motions to suppress “shall contain a short, concise statement of the precise nature of the relief
requested (and) shall be accompanied by a briebraedum stating the specific factual grounds
therefore and indicating the precise legal points, statutes, and authorities relied upon....”” Rule 35.1(a),
Ariz. R. Crim. P.

“Argument of counsel is not evidence. Among other things, sworn affidavits, stipulated facts,
depositions, and oral testimony might be introduocetipport a claim of disclosure or to counter
such a claim.” Satev. Grounds, 128 Ariz. 14, 15, 623 P.2d 803, 804 (1981).

Defendant did not meet this burden by attaching a cajme giolice reports to the motion and the trial
court erred ;/vhen it suppressed on that Haate.v. Finbres, 152 Ariz. 440, 733 P.2d 637, 638 (App.
Div. 2 1986).

3. Preliminary Hearings

Motions to SUElpI‘eSS may not be raised at a praliyrirearing, nor may issues properly raised at a
suppression hearing be raised. Rule 5.3(b), Arizrign. P.

Questions of state witnesses which appear todbriti expeditions” in anticipation of a suppression
hearing should be opposed. The purpose of theypratly hearing is not to provide discoveigte

v. Clark, 126 Ariz. 428, 432, 616 P.2d 888, 892 (1980).
B. Burden of Proof

1.Preponderance of Evidence
The State is required to prove the lawfulness ofls@srseizure by a preponderance of the evidence.
Rule 16.2(b), Ariz. R. Crim. F¥ate v. McMahon, 116 Ariz. 129, 132, 568 P.2d 1027, 1030 (1977);
Satev. Winters, 27 Ariz.App. 508, 513, 556 P.2d 809, 814 (App- Di¥976).

2.Burden of Going Forward

The state does not have any burden at the motsupfwess until the defense complies with Rule
16.2(b) and “comes forward with evidence of specific circumstances which establish a primaface case

that the evidence taken should be suppi&sBas is called the burden of going forward. The burden of

going forward requires the production of sufficiaraliminary evidence before the party with thedbar

?f per)suasion must proceed with its evideS8atev. Hyde, 186 Ariz. 252, 266, 921 P.2d 655, 669
1996).

a. Search Warrants and Discovery

[W]henever the defense is entitled under Rule thistmver the circumstances
surrounding the taking of any evidence . . . seandrseizure, or defense counsel was
present at the taking, or the evidence was objaimsdant to a valid search warrant, the
prosecutor's burden of proof shall arise only #feedefendant has come forward with



evidence of specific circumstances which estadbjsima fade case that the evidence
taken should be suppressed.

Rule 16.2(b), Ariz. R. Crim. Ratev. Fimbres, 152 Ariz. 440, 441, 733 P.2d 637, 638 (App. Div. 2
1986) (attaching police reports to motion insuffit); Sate v. Lopez, 115 Ariz. 40, 563 P.2d 295
(h pp. Div. 2 1976). Once defendant establishestéats were not described in search warrant,

the state has burden of proof to show O,oroperty y seizedSearch Warrants C-419847 & C-
419848 v. Sate, 136 Ariz. 175 665 P.2d 57 (1983).

b. Method of Contesting

The defendant fulfills this burden of going forward by producing “sufficient admissible evidence to
raise the issue”. Satev. Kely, 210 Ariz. 460, 112 P.3d 682 (App. Div. 2 20 generally Sate ex
rd Callinsv. Rddd, 133 Ariz. 376, 651 P.2d 1201 (1982) (argumentsuafisel are not evidence).

c Burden of Production

Because warrantless searches are presumptivehgomable under the Fourth Amendment, the
defendant meets his burden of production and isktedh prima facie case for suppression by
establishing the presumptive invalidity of the skafrellano v. Rodriguez, 194 Ariz. 211, 1 10,
979 P.2d 539 (App. Div. 1 1999).

"Appellee did not carry his burden of proof by simghis possessory interest in the shed and therefo
the trial court erred in suppressing the evideaized from the shedXatev. Harris, 131 Ariz. 488,
490, 642 P.2d 485, 487 (App. Div. 2 198@pord Fimbres, supra.

3. Duties and Discretion of Judge

a.Leqgal Issues
The constitutionality of a search or seizure isattenof law for the court to decide.

b.Findings

Although it is preferable that the court make $ipdidings, it has been held ‘that by denyingaiion to
suppress, the court implies that the evidence haddveletty seized based on the evidence presented.
Satev. Myers, 117 Ariz. 79, 570 P.2d 1252 (1977).

c. Discretion

The court's ruling on suppression issues will @atisiurbed on appeal unless there is a clearafbuse
discretionSatev. Winegar, 147 Ariz. 440, 711 P.2d 579 (1983jtev. Schulte, 117 Ariz. 482, 573
P.2d 882 (19778atev. Greenawalt, 128 Ariz. 150, 624 P.2d 828 (1981), cert. deniiSLCt. 364.

C. Hearsay Testimony

Hearsay testimony is admissible at motions to egpfiateVv. Keener, 110 Ariz. 462, 464, 520 P.2d 510,
513 (1974)Satev. Pederson, 102 Ariz. 60, 424 P.2d 810 (1967); Rule 104, Rizvid.

D. Testimony by the Defendant

A defendant may testify at a suppression heartnig.tdstimonymay not be used by the state insts-ca
in-chief at trial Smmons v. United Sates, 390 U.S. 377, 389, 88 S.Ct. 967, 974 (1988g V. Nader, 129
Ariz. 19, 628 P.2d 56, 58 (App. Div. 2 1981); R16e2, Ariz. R. Crim. P.



However, if the defendant elects to testify astigpression hearing, he may be impeached with that
testimony if he later testifies at triedarris v. New York, 401 U.S. 222, 226, 91 S.Ct. 643, 646 (1970).
Rule 16.2(a)(4), Ariz. R. Crim. ¥ate v. Nadler, supra.

E. Making a Record

The importance of "making a record" at the supjaresgaring cannot be overstated. Almost eve
prosecutor who has been around for awhile had faileake a record on a case causing reversal on
appeal. The following cases are but a few whetréihae has been memorialized.

“Where the standard is probable cause, a search or seizure of a person must be supported by probable cause
articularized with respect to that person.”’Officers went to a tavern to serve a warrant on the bartender who

Flad been dealing drugs. Upon arrival officers &isR-13 patrons and found evidence on the

defendant Ybarra. The principal issue on appealvhather the officers "had a reasonable belief that

he was armed". The Supreme Court found that there mo "specific facts that would have justified

a police officer at the scene in even suspectatgrtbarra was armed and dangerovisarra v.

[llinais, 444 U.S. 85, 91, 100 S.Ct. 338, 342 (1976).

An officer stopped a car based upon a radio conuatimm from San Diego that the driver was
AW.O.L. and possessed drugs. In searching ther dmd his car, drugs were found and seized. At no
time, either prior to or during trial, did the stattroduce evidence that California had probadlse
to arrest or search the defendant. The case wafotbaeversed and remandgdte v. Richards,

110 Ariz. 290, 518 P.2d 113 (1974).

On appeal, the state attempted to justify theasBistop of the defendants’ car based upon thefare
the stop (in front of a bar with a reputation fiargdtrafficking); the defendants were strangetisararea;
young whites in the area were usually there toagebtics or prostitutes. The Court of Appealsdibte
state's facts were not supported by the rec8rate v. Weitman, 22 Ariz.App. 162, 164, 525 P.2d
293, 295 (App. Div. 1 1974).

F. Weight of the Evidence and Credibility of Withesses

The appellate court will defer to the trial cowégermination of the credibility of withesses tielweight
of the evidence presented at the heciate v. Estrada, 209 Ariz. 287, 100 P.3d 452 (App. Div. 2 2004).

G. Officer's Opinion

The officer's opinion about whether he had prolaalse is irrelevant because the test is
objective Sate v. Turner, 142 Ariz. 138, 141, 688 P.2d 1030, 1033 (App. DiO84).

lIl. THRESHOLD QUESTION - IS THE FOURTH AMENDMENT RPLICABLE?

Before analyzing whether a particular intrusion gzastitutional, a prosecutor should first ask indret
the Fourth Amendment is applicable to the facts.

In analyzing this question, this section asksidgpiace, searcher, defendant, or evidence searched
for covered by the Fourth Amendment?

If the answer is "no," there is no reason to thsassue of whether a search was constitutionally

reasonable. (If the Fourth Amendment is inapplicéblthe facts, no "search” or "seizure” has
occurred. In this section, however, the misnonearth” is used interchangeably with the more

4



accurate characterization, "intrusion".)
A. Is the Place Covered by the Fourth Amendment?

The Fourth Amendment applies only to areas wheeesan has a reasonable expectation afgyriv

1. Curtilage Versus Open Fields

Traditionally, the areas in and around a persanisdhi.e., his curtilage, have been protected by
the Fourth Amendment. "Open fields," however, wereprotecteddestor v. United States, 265
U.S. 57, 44 S.Ct. 445 (1924); Oliver v. United &at166 U.S. 170, 104 S.Ct. 1735 (1984).
"Open fields" can include defendant's backyard viewau & neighbor's backyard. State v.
Platt, 130 Ariz. 570, 573, 637 P.2d 1073, 1076 (App. 2 1982). However, this applies only to
observations made from the neighbor's yard. Roteaot allowed to enter the open yard, which is
considered part of the curtilage. State v. Olm A83 429, 116, 224 P.3d 245, 249 (App. Div. 2@01

Over 40 years after the "open fields" doctrine prapounded, the Supreme CourkKaiz v. United
Sates 389 U.S. 374, 361, 88 S.Ct. 506 (1967) held_thatFourth Amendment protects people, not
places"(Emphasis added.) The new issues were both subjaod objective:

a Person's Subjective Expectation Matters Little

In general, this question has turned out not tidpositive. AlthoughKatzapplied the Fourth
Amendment to prevent bugging a phone booth, theartmined efforts to shield open fields has
mattered little to the court. @liver v. United Sates 466 U.S. 170, 104 S.Ct. 1735 (1984), the
defendant posted no trespassing signs and, altisor ne yelled at the officers not to go on, the
trespass by the officers did not violate the Fofirttendment. Likewise, while people subjectively had
a reasonable expectation of privacy in backyamsisided by high walls, the court upheld naked eye
\(/isual )surveillance from 1000 feet up in an airgl@aliforniav. Grado, 476 U.S. 207, 106 S.Ct. 1809
1986).

b. Obhective Reasonableness Decisive

[A] legitimate’ expectation of privacy by defiorti means more than a subjective
expectation of not being discovered. A burglamglhis trade in a summer cabin
during the off season may have a thoroughly edtsdubjective expectation of privacy,
but itis not one which the law recognizes adiriege’. His presence ... is ‘wrongful'; his
expectation is not ‘one that society is prepareettmgnize as ‘reasonable’.

Rakasv. Illinas 439 U.S. 128, 143 fn 12, 99 S.Ct. 421, 430 friL9Z8) (internal citations omitted).
Sed Satev. Shad, 129 Ariz. 557, 633 P.2d 366 (1981).

The United States Supreme Court has moved to astéxclusively objective test of the
reasonableness of the expectation of privatinitled Satesv. Dunn, 480 U.S. 294, 107 S.Ct. 1134
(1987). InDumn, the perimeter of defendant's property was ferwid various inner fences. The
barn was located 60 yards from the house, andimthsurrounded by their own fences. Officers
put a chemical beeper in a drum of precursor cladsrdefendant ordered. Crossing four fences, the
officers shined a flashlight into the partially ojarn and observed a drug manufacturing setup. The
observations were lawful because they were on "Tigdds," instead of the curtilage of the home,
according to the court's four part test. The UiSiiates Supreme Court allowed the convictionarol st
although the officers were trespassibigin also upheld the use of a flashlight from opedsiel



Prior toDu, Arizona cases relied on the factor of whetheatha was one where the general public
was apt to wandeBatev. Cadwndl, 20 Ariz.App. 331, 512 P.2d 863 (App. Div. 2 1973jh# public
could be there, the defendant was out of I8atev. Lopez, 115 Ariz. 40, 563 P.2d 295 (1977) (officers
smelled marijuana from outside defendant's gar8g&y. White, 118 Ariz. 47, 547 P.2d 840 (App.
Div. 2 1 977)(no reasonable expectation in airptansomeone else's landing strip).

¢ Places Applicable

The concept of reasonable expectation of privaohéent in every search and seizure case and
encompasses a potentially infinite number of '@ace

As will be discussed in greater detaifta, if the place and circumstances reflect that gregn
has a reasonable expectation of privacy in thesa@ahed, he can claim Fourth Amendment
protection. This can be overcome by the state ibtity search was conducted under authority
of a warrant or if it falls within one of the exd¢gms to the warrant requirement.

For illustrative purposes, the following ‘places'set out as interesting and recently debated
examples of when and to what extent a person naay €lourth Amendment protection:

(1) Luggage

Luggage depends on the circumstances. If the leggag a vehicle and the police have probable
cause to believe the vehiclentains contraband, the officers may searctethiele and any containers
therein which could contain the contrabdddfed Satesv. Ross 456 U.S. 798, 102 S.Ct. 2157
(1982). The entire passenger compartment andgggda therein can be searched incident to an arrest
Satev. Crivdlone, 138 Ariz. 437, 675 P.2d 697 (1983).

(2) Physical characteristics
There is no reasonable expectation of privacyysiphl characteristics, therefore there is no bearc
seizure when takehlnited Satesv. Dionido,410 U.S. 1, 93 S.Ct. 764 (1973) (voic&hmerbe v.
Cdiifornia, 384 U.S. 757, 86 S.Ct. 1826 (1966) (blo&#ev. Cderan, 122 Ariz. 130, 593 P.2d 684
(App. Div. 2 1978), judgment affirmed in part ansbghproved in part, 122 Ariz. 99, 593 P.2d 653.
(tread mark on shoes).

3)Use of Do

The use of a dog's keen sense of smell to proxathalple cause to search is well settled. It ifyreal
nothing more than using a flashlight to bettees@&kence. There is no search for constitutionplgaea:s
because when the dog smells the evidence and hieigs,outside” the area wherein a person can
reasonably expect privacgjatev. Morrow, 128 Ariz. 309, 625 P.2d 898 (198Wyited Satesv.
Bedle 736 F.2d 1289 (9th Cir. 1984)nited Satesv. Place, 462 U.S. 696, 103 S.Ct. 2637 (1983).

(4)Places

Although a defendant has an expectation of priaciiotel room, he has none if the rental peasd h
expired Satev. Ahumeda, 125 Ariz. 316, 609 P.2d 586 (App. Div. 2 1980).

(5)Resealed Containers

No OProtected privacy interest remained in contrloaa container once the customs and drug agents
had opened it. The container was then deliverttbtdefendant who was subsequently arrested
with it. The officers could reopen the containethaiut a search warrant, where there was no



substantial likelihood that the contents had been etlaAgvarrantless chemical test of a portion of the
drugs was upheldllinoisv. Andreas, 463 U.S. 765, 103 S.Ct. 3319 (19&8)eV. Be, 146 Ariz. 1,
703 P.2d 548 (App. Div. 2 1985) (marijuana conta)iSee generally Satev. Hersch, 135 Ariz. 528,
662 P.2d 1035 (App. Div. 2 1982) (opened briefcase)

(6) Aerial Surveillance

Naked eye surveillance of marijuana growing inckyard,Californiav. Ciraolo, 476 U.S. 207, 106
S.Ct. 1809 (1986) and aerial photographs of aistmalplant do not offend the constitutidrmw
Chemical Co. v. United Sates, 476 U.S. 227, 106 S.Ct. 1819 (1986).

2. Plain View (Evidence Exposed to the Public igsaring or Smell)

Initially, the "plain view" doctrine stated thainge-related evidence which is exposed to the palviot a
subject of Fourth Amendment protection if thre¢dizovere met: (1) the officer was lawfully present
the area; (2) the discovery of the evidence walvertent, and; (3) the incriminating nature of the
evidence must be readily apparent to the ofémtidgev. New Hanmpshire 403 U.S. 443, 91 S.Ct. 2022
(1971).

However, inHorton v. California, 496 U.S. 128, 110 S.Ct. 2301 (1990), the Suprevng @mended
the plain view doctrine to hold that, as long asdaforcement officers are authorized to be wieng t
are, they may seize any item in plain view ifvislentiary value is at once apparent. This new test
eliminated the inadvertence requirem8eg Satev. DeCanp, 197 Ariz. 36, 40, 3 P.3d 956, 960 (App.
Div. 1 1999).

a. Lawful Presence

Plain view is applicable only if the officer obses\the crime related prolperty when he is lawfully
present. Remember that officers present in pubtiepor open fields are lawfully present. Technica
trespass does not count against the officers gafotiney are in open fields or public placesed
Satesv. Dunn, 480 U.S. 294, 107 S.Ct. 1134 (1987) (open fiediskr v. United Sates, 466 U.S. 170,
104 S.Ct. 1735 (1984) (Property posted, officdgisiot to go on, evidence admitted). Arizona cases,
suppressing evidence for observations from offeigpen fields, are of questionable validie
Satev. Olm, 223 Ariz. 429, 1116, 224 P.3d 245, 249 (App. BR010).

An officer does not search anything if the ofﬁs@vvfulgg/ fﬁresent and merely records serial numbe

A warrant or other exceptions are necessary oifiig ibfficer moves somethingyizonav. Hicks,
480 U.S. 321, 107 S.Ct. 1149 (1987).

(1) Presence by Request of Person Lawfully Present

An officer who is called to the scene of a criméhgyictim is lawfully preserBatev. Tucker, 118 Ariz.
76, 79, 574 P.2d 1295, 1298 (197RteVv. Warness, 26 Ariz.App. 359, 360, 548 P.2d 853, 854 (App.
Div. 1 1976). Likewise, an officer called to therse by the owner of the premises is lawfully priesen
Satev. Ahumada, 125 Ariz. 316, 318, 609 P.2d 586, 588 ?App. Di¥980) (entry into motel room
where rental period of occupant had expired). @fficshould get a warrant before seizin?( anything
not in plain view - here an officer called to a gairscene saw part of a handkerchief sticking from
celling tile, and the court suppressed the murédapan which was wrapped in the handkerchief.
Satev. Young, 135 Ariz. 437,441, 661 P.2d 1138, 1142 (App. DiR82).



An officer was requested to accomtpany wife to renf@r things. Husband objected prior to officer's
viewing marijuana. The seizure of plain view mara was uphel@ate v. Donovan, 116 Ariz.
209, 211, 568 P.2d 1107, 1109 (App. Div. 2 1977).

Officers were called because the apartment owreemuiedered and the manager had been missing for
some time. The officers lawfully entered the apariinder the emergency aid doctrine. They could
seize any items as justification for a search wafatev. Fisher, 141 Ariz. 227, 236, 686 P.2d 750, 759
(19984) (wait to see if any other way existed didmealidate emergency entry), cert. denied 105 S.C
549.

An officer with a warrant may seize crime-relategbprty while searching areas named in the warvdnt
for items named in the warrafiatev. Smith, 122 Ariz. 58, 61, 593 P.2d 281, 284 (19%}e V.
Poland, 132 Ariz. 269, 280, 645 P.2d 784, 796 (1982). fffieer can also take a burglary victim or
informant with him during service of the warrant.)

2)Protective Walk-through

Once lawfully in the house, the officers could emic protective walk-through. Officer responding
to domestic violence call lawfully entered housepfotective walk-through for weapoi@sate v.
Greene, 162 Ariz. 431, 433, 784 P.2d 257, 259 (1989).

“[T]he police may, under certain circumstances, make a warrantless protective sweep of a residence if they

are lawfully inside the residence [and they] reasonably perceive an immediate danger to their safety.”

Satev. Rodriguez, 205 Ariz. 392, 402, 71 P.3d 919, 929 (App. DIR0R3) citingIatev. Kosman, 181

Ariz. 487, 491, 892 P.2d 207, 211 (App.1995)Madjand v. Buie, 494 U.S. 325, 110 S.Ct. 1093 (1990).

An officer called to a filthy house by a child sees worker could tour the house Iookin%or
children. Although it was a close issue, a polegiqrapher who arrived shortly thereafter coldd ta
plgéur)es of what the officer saw in plain viésatev. Smith, 130 Ariz. 74, 75, 634 P.2d 1, 2 (App. Div. 2
1981).

3)Deceit

The fact officers used deceit by posing as homersug gain entrance does not make their
observations i!re])gal, as long as they do not exttieedounds of what a person in their position doul
do.Satev. Poland, 132 Ariz. 269, 277-78, 645 P.2d 784, 792-93 (1982)

4)Lawful presence and sight aids

a)Flashlight

United Satesv. Dunn, 480 U.S. 294, 107 S.Ct. 1134 (198&%asV. Brown, 460 U.S. 730, 103 S.Ct.
1535 (1983)Iatev. Ndson, 129 Ariz. 582, 633 P.2d 391 (198%gtev. Madey, 119 Ariz. 393, 581 P.2d
238 (1978)Jatev. Cobb, 115 Ariz. 484, 566 P.2d 285 (197%&ptev. Martin, 139 Ariz. 466, 679 P.2d
489 (1984)Jatev. SHlazaar, 27 Ariz.App. 620, 557 P.2d 552 (App. Div. 2 198®teV. Bainch, 24
Ariz.App. 140, 536 P.2d 709 (App. Div. 2 1975).

b)Binoculars

Satev. Mod gf/ 85 Wash.2d 120, 530 P.2d 306 (1975) (drugs smarphrking lot across the street);
Commo thv. Hernley, 216 Pa.Super. 177, 263 A.2d 904 (1970) (and [adRéeplev. Clark,




“whose contour or mass makes itstilefias contraband] immediately apparent,” it may be seized without a

350 N.W.2d 754 (Mich.App. 1984) (license plate nantbken when defendant opened garage (
5) Plain Feel

If a police officer lawfully pats down a suspeotier clothing during @ierry stop and feels an obje

warrant under the rationale behind the plain vieetride Minnesota v. Dickerson, 508 U.S. 366, 375-76,
113 S.Ct. 2130 (1993).

6) Plain Smell

The Arizona Supreme Court previously held thatyejelice do not violate the integrity of the objec
“what is seen, heard, or smelled without actually penetrating or intruding into the bag may be used as a basis
for further investigation.”” Sate v. Morrow, 12§/ Ariz. 309, 313, 625 P.2d 898, 902 (1381). Adiding has
since been called into question by the Arizonat@bdppeals irftate v. Guillen, 222 Ariz. 81, 213 P.3d
230 (App. Div. 2 2009). IGuillen, the court held that the plain smell doctrinddegs limited to prohibit the
use of ‘sense enhancing technology”, i.e. drug sniffing dogs, n the home by the United States Supreme Court
holding inKyllo v. United Sates, 533 U.S. 27, 121 S.Ct. 2038 (2001) (thermal ingegijuipment).d. at 87,
213 P.3d at 236. In reversing the Court of Apiaiision, the Arizona Supreme Court assumed without
deciding that the dog sniff violated the dog smiffated Article 2, Section 8, of the Arizona Cdutibn.
Satev. Guillen, 223 Ariz. 314, 116, 223 P.3d 658, 662 (2010).

b. Obviously Crime-Related

The officer who sees the items in plain view must lysoave probable cause to believe them contraband,
fruits or instrumentalities of crimes, etc. before tifieasfcan seize the properyizona v. Hicks, 480

U.S. 321, 107 S.Ct. 1149 (1987). Put another way, “items seized must be tied to criminal activity, either
intrinsically or through an officer's knowledge and reasonable belief.” Sate v. Mata, 125 Ariz. 233,

239, 609 P.2d 48, 54 (1980). There are exceptitsanoperational hecessities require less than
probable cause. The court gave examples of jams suspected of containing illegal aliens and
detaining a suspected drug smuggler's luggageltmy sniff.

(1) Cases Where Not Readily Apparent

Search warrant authorized search for narcotidsegnths. Officers looked through a box, foundanio
columnar pad which referred to "dollars" and "pain@lhe discovery of the contents of the pad were
not immediately recognized as crime-related. Egelenppressefiate v. Shinault, 120 Ariz. 213, 215,
584 P.2d 1204, 1206 (App. Div. 2 1978).

The defendant summoned officers to his apartmesitise he could not “wake up his friend" whom hekdra
with the night before. Officers, after arrival, hat the victim's face had been cut or scratthaterous
blood-stained articles were seized, but were ssggaidoecause they were "not immediately connetited w
criminal activity, as evidenced by the delay iciplaappellant under anréstatev. Squieros, 121 Ariz.
465,468, 591 P.2d 557, 560 (App. Div. 2 1978).

(2) Cases where readily apparent

Officer, while executing a valid search warrarwy sacap and jacket which fit the description of tha
worn by the perpetrator of a different crime. the evidence was émistakenly) suppressed, the
officer was allowed to testify to what he saw. The Supr@ourt affirmedSate v. Valencia, 121

Ariz. 191, 197,589 P.2d 434, 440 (1979).

Defendant called officers to his apartment reggrdiburglar. As officer passed a low-hanging flower



pot, he saw a tinted but not opaque prescriptitie b&fter picking up the bottle, he saw thatéheas
marijuana inside. The court justified seizure &t tiad the officer bent down, he could have gaitn
as close to the bottl&ate v. Warness, 26 Ariz.App. 359, 360, 548 P.2d 853, 854 (App..Div
1976). This case cites several other cases sugpthdi lookanywherebutdon't-touch principle.

A witness told officers that someone had beenisrat apartment. The officers went into the
apartment and found the victim's and defendaotisssl. By virtue of what the witness said, théneot
\Avgrg;r(el%%%r)lably believed (to be) tied to crimawdlity”. Satev. Mata, 125 Ariz. 233, 239, 609 P.2d

B. Is the Searcher Covered by the Fourth Amendment?

The Fourth Amendment applies only to those seaccnesicted by the State.

1. Searches by Private Persons

Intrusions by private persons into private area®atside the scope of Fourth Amendment
protection. Evidence illegally observed or seized hon-governmental agent, who is not acting in
concert with the law enforcement, is admissiblecatgide the scope of Fourth Amendment protection.
Burdeau v. McDowel, 256 U.S. 465, 475, 41 S.Ct. 574, 576 (1921).

2. Rationale

"The state should not be condemned for the aaticagrivate individual and the courts do not, by
using this evidence, condone the actions of theithél." Satev. Rice, 110 Ariz. 210, 211-212,

516 P.2d 1222, 1223-24 (1973). There seems taii ia authority. If officers are dealing with
pornographic films, they can search only as fahagprivate citizen(s) did. The evidence was
suppressed where police officers looked at a filtmowt getting a warrant, where the citizen hagt onl
read the obscene lab&Malter v. United Sates, 447 U.S. 649, 656, 100 S.Ct. 2395, 2401 (1980é&n
other hand, the same court has allowed narcogecgsag reopen packages of drugs already opened and
resealed by a private citizen. Further, the cdiowed the warrantless field testing of the drugs.

[llinoisv. Andreas, 463 U.S. 765, 772, 103 S.Ct. 3319, 3324 (1983).

3.Who are Private Persons?

A search or seizure by a private citizen doedfiaoichthe Fourth Amendment unless the privateniiz
acting as an agent of the st&atev. Garda-Navarro, 224 Ariz. 38, 226 P.3d 407 (App. Div. 2 2010),
citing Satev. Edrada, 209 Ariz. 287, ] 16, 100 P.3d 452, 456 (App. BRO04). To determine whether a
private citizen is acting as an agent of the steteourt must consider two elements: (1) whétker
government had knowledge of and acquiesced tartiyis jpctions and (2) the intent of the pSidiev.
Martinez, 221 Ariz. 383, 1 31, 212 P.3d 75, 83-84 (App. BRO09) (mother of defendant's girtiriend who
spoke to prosecutor and volunteered to check bghtdg's mail was not a state actor).

a. Sheriff's Posse

A member of the sheriff's posse "acting on his belmalf* searched a plane for marijuana. Court
found the man to be private persaatev. White, 118 Ariz. 47,52, 574 P.2d 840, 845 (App. Div. 1
1977).

b. Security Officers
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In dictum, the Arizona Supreme Court suggestedptihaite security guards act in their private
capacity and not as representatives of the State.v. Lombard, 104 Ariz. 598, 600, 457 P.2d
2&53,8 %77 (1969Miiranda warnings case); See afonehill v. United Sates, 405 F.2d 738 (Sth Cir.
1 .

¢. Common Carriers

None of the cases discuss the private-state dmljotastead, the courts rule that if there is neaisie
cause or reason to believe a parcel contains contralmndyrtar may search (and may also consent to a
search by officers)nited Sates v. Jacobsen, 466 U.S. 109, 104 S.Ct. 1652 (1984) (removal ivfadeed
package by federal officials was reasonable whmaﬁepcamer had opened the damaged package),

V. Best, 146 Ariz. 1, 703 P.2d 548 (App. Div. 2 1985gte v. Loyd, 126 Ariz. 364, 676 P.2d 39 (1980).
Satev. Pacheco, 121 Ariz. 88, 588 P. 2d 830 (1979) (bus station empldgkety v. Fasser, 108 Ariz.

586, 503 P.2d 807 (1972 (airport employdes)e 1966 Volkswvagen Bus, 120 Ariz. 365, 586 P.2d 210
(App. Div. 2 1978) (UPS employee).

C. Is the Defendant Covered by the Fourth Amendiment

THE QUESTION THAT PROSECUTORS SHOULD FIRST ASK ISWWTHER THE
DEFENDANT HAS A RIGHT TO PROTEST THE SEARCH AND ZEIRE. Defendants can only
protest violations of their own rights. The questibwhether defendants can contest the search and
seizure was formerly called "STANDING". A defendgott "standing” by showing that: (1) he had a
proprietary or possessorK interest in the placetsed (2) he was charged with a possessory affeRse
éS) was le gltlmately on the searched premie®es v. United Sates, 362 U.S. 275, 80 S.Ct. 725

1960). A defendant charged with a possession ti@miéautomatic standing”, which required the sourt
to hear any protests he made about the searchizune s

Three United States Supreme Court cases elimihatéstanding” doctrine and substituted the test of
whether the defendant had a "reasonable expeafparacy.” Along the way, the trio of casesell
off the doctrine of "automatic standinBakas v. Illinois, 439 U.S. 128, 99 S.Ct. 421 (1978jited
Satesv. Salvucci, 448 U.S. 83, 100 S.Ct. 2547 (19&pmlings v. Kentucky, 448 U.S. 98, 100 S.Ct.
2556 (1980). Now, before the trial court can Heanterits of the charge wi ich claims the defersdant
rights were violated, the defendant must show i@ neasonable expectation of privacy, and tisat thi
reasonable expectatlon of privacy was violated.

The test for whether a defendant had a reasongigletation of privacy is two-fold. First, the dedant
must have had a subﬂ]ectlve expectation of privé&egond, defendant's subjective expectation of
privacy must be one that is objectively reasonéié)s, an expectation of privacy which society i
willing to recognize. Probably the clearest antlestiexample of the two-fold nature of the test is
found in footnote 12 dRakas, supra. In footnote 12, Justice Rehnquist hypothesizadgldr
burglarizing a summer cabin during the winter. Atk burglar might

have a thoroughly justified subjective expectatibprivacy, ... it is not one which the
law recognizes as legitimate.' His presence, invthrels ofJones, 362 U.S., at 267, 80
S.Ct, at 73t4)1|, is wrongfu; his expectation is o ‘that society is prepared to recognize
as reasonable.

Rakas, 439 U.S. at 143, 99 S.Ct. at 430.

Remember: Once the prosecutor raises the istigegléfendant does not show that he has a reasonabl
expectation of privacy, the courts cannot heandetet's claim that his rights were violated, ndenat
how valid the claim is. Therefore, the prosecuficsline of defense should always be to examine
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whether defendant had a reasonable expectatisiva¢ypwhich was violated. This issue should

always be raised. Further, remember to make the defersedpecific as possible about how their

?Cg:hlts WSE;eG ?Ilegedly violated. Rule 16.2(b), ARz Crim. PSee aso Peoplev. Jansen, 713 P.2d 907
olo. 1986).

Example 1:

Defendant was a visitor at a house where officers werving a search warrant (defendant was
legitimately on the premises). The occupants weteere:d, perhaps illegally, and defendant's ginlti
was ordered to dump her purse, perhaps illegally.

When the police saw the drugs come from the ginfts purse, defendant admitted that the drugs
belonged to defendant (ownership of seized itewelisis being charged with a possessory crime).
Held: The trial court could not hear the defenslafaims that the evidence should have been sepgyes
since defendant lacked a reasonable expectafiomasdy in the pursé&awlingsv. Kentucky, supra.

Example 2:

Defendants were storing and processing marijuatheinfather's barn in a remote area. The gates
on the property were kept locked. A trespassinghtoeir saw the marijuana and returned to the
barn with trespassing police officers. Police efficcrossed a fence, found defendants at therighrn a
arrested them. Held: Defendants exhibited a siNgeetpectation of privacy since they carried on
the operation in a remote area, kept gates locicedavered the barn windows with burlap. However,
the defendants’ expectation of privacy was nosonety was prepared to recognize. Defendants did
not have permission to be on that part of the randtthey did not have permission to be processing
and storing marijuana there. Therefore defendanitisl ot contest the search and seizure, the
evidence was properly admitted and defendantsictiomg were sustaine@atev. Seiger, 134 Ariz.

268, 655 P.2d 808 (App. Div. 1 1982). Note: Thisildoe an open fields case underted Satesv.

Dunn, 480 U.S. 294, 107 S.Ct. 1134 (1987).

Although courts will continue to look at the saraetérs they used to when they determined standing,
the results may diffeBee Sate v. Johnson, 132 Ariz. 5, 643 P.2d 708 (App. Div. 1 1981).

1. Application in Arizona

Arizona recognizes that a defendant cannot asseights of a third part§fee Satev. Johnson, 132 Ariz.
5,7,643 P.)Zd 708,710 (App. Div. 1 19&3tev. Olson, 134 Ariz. 114, 117, 654 P.2d 48, 51 (App.
Div. 1 1982).

The defendant does not have automatic standingliengesa search in possessory offenses. The daffenda
must establish a legitimate expectation of privacy in the place to be searched. ‘“Neither Article 2, Section 8,

nor Arizona case law supports the extension giritaacy interests guaranteed by the Arizona Cotistit

to individuals who are unable to establish a legitimate expectation of privacy in the area searched.” Sate v.
Juarez, 203 Ariz. 441, 447, 55 P.3d 784, 790 (App. DROQ2).

2. Abandonment and Standing

Arizona Courts have ruled that a person who abammioperty by discarding or running away from it or
denying possession or ownership has abandonetd)nfmtp and, therefore, has no "standing" to object
E(-?L 5?5 )search or seizure of the propé&gtev. Morrow, 128 Ariz. 309, 313-14, 625 P.2d 898, aX-
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a. Vehicles

The law is the same as it was before the stanelibtgvbs abandoneflatev. Myers, 117 Ariz. 79,
89, 570 P.2d 1252 (197 Btate v. Elsey, 121 Ariz. 102, 588 P.2d 844 (197Sate v.
Schutte, 117 Ariz. 482, 573 P.2d 882 (197 tate v. Asbury, 124 Ariz. 170,
602 P.2d 838 (App. Div. 2 1979).

A person who runs away from his vehicle or degdws no "standing" to object to a search bedaise
has abandoned his proper§ate v. Taras, 19 Ariz.App. 7, 504 P.2d 548 (App. Div. 2
1973). Defendant has no "standing" to object teéaech of stolen car he was driviSgte v.
Harding, 137 Ariz. 278, 670 P.2d 383 (1983).

b.Trash

Property which a person has thrown away and plaggatbage cans behind his home are both
beyond the area of expectation of privacy and abvsewiSate v. Squeiros, 121 Ariz. 465,
591 P.2d 557 (App. Div. 2 1979) (bloody clothesfibin trash can outside apartment).

c.Denial of Ownership

A person who denies ownership has no stanétatgv. Morrow, supra; Sate v. Walker, 119
Ariz. 121, 579 P.2d 1091 (1978) (luggage at airport

d.Mail

While in jail, the defendant sent a letter to hifrignd. Her mother opened the letter and gas@py to
her attorney, who gave it to the state. The caldtthat the defendant had standing to challerege th
search and seizure of the letter because theéateecipient had not yet receiveditte v. Martinez,
221 Ariz. 383, 212 P.3d 75 (App. Div. 2 2009).

Officers put a beeper in drugs in the mail, amekitt to the home of a third party. The third ﬁarty
said it was the defendant's. While officers wetérgea warrant for the defendant's home, the
defendant got the package and took it into his hdheeofficer's fear that the defendant would thed
beeper justified their entering and securing hiadauntil the warrant arrive&atev. Sen, 153
Ariz. 235, 735 P.2d 845 (App. Div. 1 1987).

Defendant possessed no privacy rights in a maégacaddressed to a third party. Additionally, the
defendant's status as the ultimate receiver dickeate any privacy actdnited Satesv. Givens, 733
F.2d 339, 342 (4th Cir. 1984).

Be careful of anticipatory search warrants wherewhrrant is obtained before the defendant takes th
mail package back to his honénited Satesv. Hendricks, 743 F.2d 653 (9th Cir. 1984)
(warrant invalid).

D. Is the Evidence Sought Covered by the Fourth AmentP

Even though the state intrudes into areas whemetlemdant has a reasonable expectation of
privacy, if the intrusion by the state is for thegmse of finding property that is non-criminal in
nature, the intrusion should be outside the scdpleeoFourth Amendment. A classic
example of such intrusion is the inventory seafc@dugomobiles.
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1.U.S. Supreme Court Analysis

The U.S. Supreme Court has directly confrontedsthee of inventory searches.

Officers issued parking tickets to a car parketdrestricted zone. Later, the car was towed and
inventoried pursuant to standard police procedures. Marijasaliscovered in the glove
box. The court relied upon the Fourth Amendment requirement afnrahity of the
search. The search was deemed reasonable because officers, aftegdbtafnircustody
of the car, are responsible for owners propertymansk protect themselves against claims of
thefts.South Dakota v. Opperman, 428 U.S. 364, 96 S.Ct. 3092 (1976).

2.Arizona Courts' Analysis

An inventory search of a vehicle is valid if twgugements are met: (1) law enforcement
officials have lawful possession or custody ofvtbieicle, and (2) the inventory search was
conducted in good faith and not as a subterfuge farrantless searcate v. Schutte, 117 Ariz.
482, 486, 573 P.2d 882, 886 (App. Div. 1 1977)imventory search conducted pursuant to
standard procedures is presumptively considerbdue been conducted in good faith and
therefore reasonabl€olorado v. Berting, 479 U.S. 367, 372, 107 S.Ct. 738 (19&f)perman,
428 U.S. at 372, 96 S.Ct. 3092.

A good faith search of a person's vehicle whonfully in police custody, is proper in order to gt
the officers and the owner if other alternativesiaravailableSate v. Walker, 119 Ariz. 121, 579
P.2d 1091 (1978) (car illegally parked at the alljdo Re One 1965 Econoline, 109 Ariz. 433, 511
P.2d 168 (1973). Such good faith searches aiiewietlito plain view searches because the morahtalu
items of property belonging to the owner may bdddrather than lying out in the op€ady v.
Dombrowski, 413 U.S. 433, 93 S.Ct. 2533 (1973) (suitcasemkrGatev. Walker, 119 Ariz. 121,

128, 579 P.2d 1091 (1978).

a. Inventory Unnecessary

An inventory search is invalid if it is conductetibly for the purpose of discovering evidencemirae.
Satev. Davis 154 Ariz. 370, 375, 742 P.2d 1356, 1361 (App. D1987).

Defendant was arrested in his house one andabegfafter exiting his car. Police admitted tiepurpose
of the search of defendant's car, which was legatked in his own driveway, was to look for evmlen
Satev. Dean, 206 Ariz. 158, 161, 76 P.3d 429, 432 (2003).

After arrestlng the defendant for disorderly conadbfficers searched the defendant's car locatad in
restaurant's parking lot. The search turned uguiaiagi, but it was suppressed because the cagaths le
parked in a private Id8atev. Bertran, 18 Ariz.App. 579, 504 P.2d 520 (App. Div. 1 1972).

The defendant was stopped near his home and watedron a warrant. An inventory search of his
car was unlawful because the defendant parkedllgwafuhe side of the street, defendant gave the
keys to his minor children, and the officers fallegursue alternatives to impoundment and
ingeg;ory.l nReOne 1969 Chewrolet, 121 Ariz. 532, 535-36, 591 P.2d 1309, 1312-13 (App 1

1979).

b. Objective Test

The two part test described above is an objectiee An officer's ulterior motives, i.e. his hope
of finding crime-related property, is irrelevanthie justification of the searcBatev. Walker, 119 Ariz.
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121, 128, 579 P.2d 1091 (1978). The Supreme Cyplaired the good faith requirement as follows:

We believe that there has been unnecessary coniasieed by insisting upon an
either/or requirement as to the motives for inuginig the contents of the automobile. It
IS unrealistic to require that in justifying theamtory search the police must affirmttha
they had no hope or expectation of finding somgihicriminating. What makes an
inventory search reasonable under the requiremfeghts Fourth Amendment is not that
the subjective motives of the police were simpkaiy pure, but whether the facts of
the situation indicate that an inventory seanmgraisonable under the circumstances.

In Re One 1965 Econaline, 109 Ariz. at 435, 511 P.2d at 170.

3.Fourth Amendment Applicable

As you must have inferred, most courts feel thetirédumendment is applicable to inventory
situations, but a warrant is not necessary. Caradigpt/ou may feel more comfortable placing
inventory searches under miscellaneous warras#esshes.

E. Probable Cause and Collective Knowledge

Probable cause is usually determined by the cediektiowledge of all officers involved in the case.
Sate v. Keener, 206 Ariz. 29, 32, 75 P.3d 119, 122 éﬁpp Dlvﬂ:Z) citingSate v. Lawson, 144
Aviz. 547, 553, 698 P.2d 1266, 1272 (19%)1;ev. Sardo, 112 Aviz. 509, 514, 543 P.2d 1138, 1143
(1975);Satev. Srith, 110 Ariz. 221, 224, 517 P.2d 83, 86 (19Hﬁev Peterson, 171 Ariz. 333,
335, 830 P.2d 854, 856 (App. Div. 1 1991).

The principal received reports that the juvenils walrug user and that the juvenile had gone to an
area where kids went to ditch school or do drufs.drincipal's lack of personal knowledge of any
drug activity on the juvenile's part was insuffiti¢o justify the principal searching the juvenile.
Matter of Pima County Juvenile Action No, 80484-1, 152 Ariz. 431, 733 P.2d 316 (App. Div. 2 1987).

Police can take the character of the area intadepation when deciding what observed actions mean.
United Sates v. Trullo, 809 F.2d 108 (1st Cir. 1987) (area affectiondtalywn as "combat zone"
for high violence, drug dealing).

IV. WARRANTLESS SEARCHES

This section discusses those warrantless searllobresadefendant may le |t1mately claim Fourth
Amendment protection. These searches are considlli permissible if they are "reasonable”.

A. When are Warrantless Searches Reasonable?

Warrantless searches are permissible only after:

1. Lawful seizure of the person. Search
incident to arrest

b.Frisk

2.An exigency
a. Emergency
b. “Hot Pursuit”
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c. Protective Sweep
d. Probability of Destruction or Removal of Crimeld®ed Evidence
e. The Vehicle Exception

3. Voluntary Consent

4. Miscellaneous
a. Airport
b.Border

c.Common Carrier
d.Ilnventory
e . Probationers

f. Prisoners

g . Roadblocks

h. Transported in Police Vehicles
I. Schools

j . Consent Search Clause

B. Searches Incident to Arrest

1 .When is a Search Incident to Arrest Permitted?

A search incident to arrest may be conducted puirsua lawful arresChimd v. California, 395
U.S. 752, 89 S.Ct. 2034 (1969).

a. Permissible Pursuant to Any Custodial Arrest

A search may be conducted incident to any cringfi@ahse custodial arrest (even traffiited
Satesv. Robinson, 414 U.S. 218, 94 S.Ct. 467 (19132Saf90n v. Florida, 414 U.S. 260, 94 S.Ct. 488
(1973);Satev. Cooper, 130 Ariz. 348, 636 P.2d 126 (App. Div. 1 19819§amger in car stopped for
speeding, smell of marijuana, attempted flighgte v. Cadtillo, 114 Ariz. 577, 562 P.2d 1075 (App.
Div. 2 1977) (D.U.l.)Satev. DeRosier, 133 Ariz. 154, 650 P.2d 456 (1982) (third dege=sphss).

b. Search Before the Arrest

[1I]f an officer has sufficient information from wth he could make an arrest as an
incident to that arrest he could make a lawfuledris not unreasonable if the officer
makes the search before instead of after the.arfd® important factors are whether the
officer had probable cause before the search te arakirrest and whether the search
was more extensive than would be justified asentith an arrest.

Satev. Carroll, 111 Ariz. 216, 219, 526 P.2d 1238, 1241 (18)ls0 Satev. Aguirre, 130 Ariz.
54, 633 P.2d 1047 (App. Div. 2 198%gtev. Ochoa, 131 Ariz. 175, 639 P.2d 365 (App. Div. 2
1981);Satev. Valenzuda, 121 Ariz. 274, 589 P.2d 1306 (197Qgtev. Susko, 114 Ariz. 547, 562
P.2d 720 (19778atev. Baker, 26 Ariz.App. 255, 547 P.2d 1055 (App. Div. 2 1976)

Cc. Search Long After the Arrest

1) Property on the Defendant's Person
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If the person's proEerty could have been searttieel taine of the arrest, it may be searched later.
United Satesv. Johns, 469 U.S. 478, 105.Ct. 881 (1985) (packages taken from vehiclelsezi®
days later)United Sates v. Edwards, 415 U.S. 800, 94 S.Ct. 1234 (1974) (search ohdafé's
clothes next day at jail)nited States v. Oaxaca, 569 F.2d 518 (9th Cir. 1978) (seizure of defefslant
shoes six months after arreSite v. Goettdl, 117 Ariz. 287, 572 P.2d 115 (App. Div. 1 1978)def
returning pill bottle to defendant hours after arogsins the bottle and finds drugs). But see State v
Davis, 154 Ariz. 370, 742 P.2d 1356 (App. Div. 820which held invalid a warrantless reading of
the diary of a murderer, where the reading toaesaveral days after a search incident to anest a
inventory.

2) Strip Searches

Strip searches incident to arrest are permissitidgdfter an arrest because "[l]t would violateaiicepts
of decency to conduct such an intimate searclpablia street.'Sate v. Magness, 115 Ariz. 317, 565
P.2d 194 (App. Div. 1 1977). Body cavity searcladidar a search warrant and a doctor.

It was excessive to strip search a defendant whamested for an outstanding traffic ticket and a
restricted driver's license violatidtiills v. Bogans, 735 F.2d 391 (10th Cir. 1984). Likewise strip
searches of prison visitors without, at leastaealsle grounds is unconstitutiongthor ne v.
Jones, 765 F.2d 1270 (5th Cir. 1985).

2. What is the Scope of a Search Incident to Rrrest

The scope of a search incident to arrest is ngrowdfined to those areas where the arresteegetuld
to and destroy evidence or obtain a weapbime v. California, 395 U.S. 752, 89 S.Ct. 2034 (1969);
Satev. Noles, 113 Ariz. 78, 546 P.2d 814 (1976).

In Chimel, the U.S. Supreme Court stated:

When an arrest is made, it is reasonable foribstiag officer to search the person arrested in
order to remove any weapons that the latter nméglitt® use in order to resist arrest or effect his
escape. Otherwise, the officer's safety might eeltndangered, and the arrest itself
frustrated. In addition, it is entirely reasondbtehe arresting officer to search for and seize
any evidence on the arrestee's person in ordeavent its concealment or

destruction. And the area into which an arrestegtrneach in order to grab a weapon or
evidentiary items must, of course, be governedlikg aule. A gun on a table or in a drawer
in front of one who is arrested can be as dangeydus arresting officer as one concealed in
the clothing of the person arrested. There is ajugtiécation, therefore, for a search of

the arrestee’s person and the area within his im@edntrol construing that phrase to

megn the area from within which he might gain @ssze of a weapon or destructible
evidence.

395 U.S. at 762-63, 89 S.Ct. at 2040.
a. The Person

1)Property on the Person

It is permissible to search the suspect and tipefbyen his person at the time of the argisite v.
Curiel, 130 Ariz. 176, 181, 634 P.2d 988, 993 (App. Di¥981) (opaque container defendant
tossed to his wifeRate v. Susko, 114 Ariz 547, 549, 562 P.2d 720, 722 (198&e v. Parra, 104
Ariz. 524, 456 P.2d 382 (1969) (searched billfi@de v. Goettel, 117 Ariz. 287, 572 P.2d 115 (App.
Div. 1 1979) (searched pillbox).
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2) Strip Searches & Cavity Searches

Strip searches incident to arrest for smugglingpties may be considered reasonable to prevent the
introduction of narcotic paraphernalia into theiggpermissible if not performed in a manner to
degrade or humiliate. A visual cavity search © pésmissibleState v. Magness, 115 Ariz. 317, 565
P.2d 194 (App. Div. 1 1977).

Body cavity searches in prison are apparently psii@ without any type of warrant, given reasenabl
rounds like an anonymous tipate v. Palmer, 156 Ariz. 315, 751 P.2d 975 (App. Div. 2 1987)
%‘orcible extraction of shotgun shell from boweatpissible);Sate v. Bloomer, 156 Ariz. 276, 751 P.2d

592 (App. Div. 2 1987) (voluntarily passed balloohgunpowder).

3)Searches for other Bodily Evidence

Scrapings from under the suspect's fingernailsleéraces of his wife's skin and blood. Thesedra
were admissible under the search incident doc@mgp v. Murphy, 412 U.S. 291, 295-96, 93
S.Ct. 2000, 2003-04 (1973).

4)X-Rays

An X-Ray screen is considered a Fourth Amendmarttsevhich is less intrusive than a pat-down
searchUnited Sates v. Henry, 615 F.2d 1223 (9th Cir. 1 980)(airline luggatk)ited Sates v.
Vega-Barvo, 729 F.2d 1341 (11th Cir. 1984) (refusal to sutansitan during border search justified a
twelve-hour detention).

b. Areas Within Reach of the Person

Although the law, in this area has changed atdedastnes in this century, it is clear now, givea
rationale for a search incident, that officers segrch only those areas from which a suspect could
seize a weapon or destroy evidence, unless aevehiavolvedChimel v. California, 395 U.S.

752, 89 S.Ct. 2034 (1969 ate v. Noles, 113 Ariz. 78, 546 P.2d 814 (1978kgte v. Vitale, 23
Ariz.App. 37, 530 P.2d 394 (App. Div. 2 1975).

(1) Premises

a)Obtaining a weapon

In Noles, supra, the Arizona Supreme Court found that the seasicieint to arrest extended to a
nightstand drawer in the motel room even thougbubpeect was handcuffed (behind his back),
sitting on the floor and surrounded by officé&cord People v. Rufnagel, 745 P.2d 242 (Colo.
1987) (search incident constitutional even if éeeebandcuffed before search).

b)Destroying Evidence

In Satev. Love, 123 Ariz. 157, 598 P.2d 976 (1979), the Supremet@mnd that approximately
300 pounds of marijuana was seized incident tstamt@en one of the perpetrators was arrested in
the same r(;om as the marijuaBee also Sate v. Vitale, 23 Ariz.App. 37, 530 P.2d 394 (App.
Div. 2 1975).

2) Vehicles
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It was previously thought thilew York v. Belton, 453 U.S. 454, 101 S.Ct. 2860 (1981) held that if
officers arrest an occupant of a vehicle they reagch the entire passenger compartment (excliming t
trunk) and any containers in the passenger compattras a search incident to that arrest. See
Satev. Nedlson, 129 Ariz. 582, 633 P.2d 391 (1981).

However, the United States SuEreme Court has siecterpuch a broad readind3efton, a case in
which one officer contended with four arrestedlenvehicleArizonav. Gant, — U.S.—, 129 S.Ct. 1710
(2009). InGart, the Supreme Court found that the “generalization underpinning the broad reading of
[Bdton] is unfounded. We now know that articles inside the pgeseompartment are rarely within
the area into which an arrestee might reach.” Id. at 5 129 S.Ct. at 1723. Consequently, “[pJolice may
search a vehicle incident to a recent occuparg'stanly ifthe arrestee is within reaching distance of
the passenger compartment at the time of the seartcls reasonable to believe the vehicle camtain
evidence of the offense of arrest.”” Id. (Emphasis added.)

3)Luggage or locked containers

In a warrantless search of an automobile, police maglsésggage or locked containers
within that automobile if they have probable caadeelieve that contraband or evidence may
be found within themCalifornia v. Acevedo, 500 U.S. 565, 111 S.Ct. 1982 (1991).

The delay of three days before opening the packagen from the vehicle, did not infringe upon
Fourth Amendment interestdnited Satesv. Johns, 469 U.S. 478, 484, 105 S.Ct. 881, 885 (1985).

4)Billfolds

In Satev. Parra, 104 Ariz. 524, 526, 456 P.2d 382, 384 (1968)ceff used rent receipts
discovered in the suspect's billfold to obtainaadewarrant. The Supreme Court justified the
search under the search incident excepffimralso Sate v. usko, 114 Ariz. 547, 549, 562 P.2d
720, 722 (1977) (searched bilifold incident tdrafrrest);Cooper v. California, 386 U.S. 58, 87
S.Ct. 788 (1967).

C. Stop and Frisk
1. Whenis a frisk permitted?

a. United states Supreme Court and Past Crimes

[T]here must be narrowly drawn authority to peamiasonable search for weapons fo
the protection of the police officer, where herkason to believe that he is dealing with
an armed and dangerous individual * * * The offiseed not be absolutely certain that
the individual is armed; the issue is whethersoreibly prudent man in the circumstances
would be warranted in the belief that his safetihat of others was in danger. * * *
And in determining whether the officer acted reablynin such circumstances, due
weight must be given, not to his inchoate and tioplarrized suspicion or ‘hunch’, but to
the specific reasonable inferences which he ieehtib draw from the facts in light of
his experience.

Terryv. Ohio, 88 S.Ct. 1868, 1883, 392 U.S. 1, 27 (1968) (iateitations omitted).
"The narrow scope of thesrry exception does not permit a frisk for weaponsess than reasonable

belief or suspicion directed at the person toi MYoarrav. lllinois 444 U.S. 85, 94, 100 S.Ct.
338, 343 (1979).
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Police officers may makeTarry stop to briefly investigate completed crimes.dedtifficers may rely
on bulletins to make such a stop, as long asfibersfwho issued the bulletin had reasonablecinisio
justify the stopUnited Satesv. Hendey, 469 U.S. 221, 230-31, 105 S.Ct. 675, 681-82 (1985).

b.Arizona Cases

During a proper stop, the suspect began to wally,ahe officer tumed the suspect around and felt
something hard. The touching of the hard object ggasonable suspicion to friskate v. Doyle, 117
Ariz. 174,177,571 P.2d 671, 674 (1977).

A deputy frisked the defendant pursuant to depamhpolicK prior to transporting him to the scene
of an accident from which the defendant had fie ‘agree that whenever an individual is to be
transported in a police vehicle, a pat down seangasonable, proper, and lawful for the protactio
of the officer."Satev. Smith, 112 Ariz. 531, 534, 544 P.2d 213, 216 (1975).

During a proper stop, the suspect became belligeiking the officer feel “that a physical encounte
\ivg% oing to take place3ate v. Nichols, 26 Ariz.App. 455, 458, 549 P.2d 235, 239 (App.. Riv

Suspect came out of apartment in which a distugtdaamt been reported by the manager. The apartment
complex was notorious for violent crimes. The foskhe suspect was prop8&atev. Dixon, 24
Ariz.App. 303, 305, 537 P.2d 1361, 1363 (App. Ri¥975).

c. Companions

Police may frisk companions of the arrested pdéosameaponsIatev. Clevidence, 153 Ariz. 295, 298,
736 P.2d 379, 382 (App. Div. 1 1987) (companiongaized as potentially dangerous)Uinited
Satesv. Bdl, 762 F.2d 495 (6th Cir. 1985), defendant's pass efiant and refused to put his
hands on the dashccord United Satesv. Berryhill, 445 F.2d 1181 (9th Cir. 1971). The court upheld a
frisk of the companion. It is permissible alsosk #tne companion his name and age during a traffic
sbp.Satev. Ybarra, 156 Ariz. 275, 751 P.2d 591 (App. Div. 2 1987).

Finally, itis all right to delay passengers whisesdelay is only incidental to the proper stop and
frisk of the driverSatev. Curid, 130 Ariz. 176, 634 P.2d 988 (App. Div. 1 1981).

d.Opposite Sex Frisks

If an officer has reasonable grounds to frisk a beeiof the opposite sex, the officer should dbitihe _

immediately. Moving the person to another pladeie an officer of the same sex perform the frisk

\(ng go)t be considered a continuation of Tieery stop.Satev. Winegar, 147 Ariz. 440, 711 P.2d 579
1985).

2. Scope of the Frisk

It was originally thought that the scope of a fusds limited to a "pat down" of the outer clothafig
a suspectierryv. Ohio, 392 U.S. 1, 88 S.Ct. 1868 (1968).

However, because the rationale for frisk is thepiion of the officer from the potential of a aetls
reaching a weapon, the trend has been to exteschipe to areas within reach of the suspect which
might contain a weapon. This would make the freskgeter coextensive (not coextensive, though)
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with the search incident perimeter.
Examples of cases standing for this propositian are

a.Frisk of Brief Case or Bag

Satev. Danon, 18 Ariz. App. 421, 424, 502 P.2d 1360, 1363 (App. ©1972) (looked in hand
carried bag during airport search).

b.Frisk of Car

Satev. , 148 Ariz. 293, 714 P.2d 463 (App. Div. 2 1986) (lead aatiens gave grounds to
stop load car)3atev. Phillips 16 Ariz.App. 174, 175, 492 P.2d 423 (App. Div.972); Sate v.
Waggoner, 139 Ariz. 443, 679 P.2d 89 (App. Div. 2 1983); "Waieve the situation in this
case is analogous to the stop and frisk situagmetoned byTerry v. Ohio, 392 U.S. 1
(1968)"Peoplev. Cassee, 47 Misc. 1031, 263 N.Y.S.2d 734, 737 (1965).

c. Frisk of Suspect's Companions

Satev. Clevidence, 153 Ariz. 295, 736 P.2d 379 (App. Div. 1 198j3ev. Warren, 124 Ariz.
279, 603 P.2d 550 (App. Div. 2 197%easo U.S v. Pons, 484 F.2d 919 (4th Cir., 1973)
(shoulder bag}).S v. Berryhill, 445 F.2d 1189 (9th Cir. 1971).

d.Beyond "Pat-Downs"

Adars v. Williamg 407 U.S. 143, 146, 92 S.Ct. 1921 (1972) (offieeched for defendant's gun in
walistband without frisking him firstynited Sates v. Hill, 545 F.2d 1191 (9th Cir., 1976) (officer lifted
defendant's shirt when he saw a bulge withoutffristk

If a police officer lawfully pats down a suspestiter clothing during @&rystop and feels an object
“whose contour or mass makes its identity [as contraband] immediately apparent,” it may be seized
without a warrant under the rationale behind tam pliew doctrineMinnesatav. Dickarson, 508 U.S.
366, 375-76, 113 S.Ct. 2130 (1993).

3. Frisk and Questions

A frisk before questioning a person does not tsto@into a custody arreSeopev. Morales 484
N.E.2d 124 (N.Y. 1985). Merely givindirandawarnings does not constitute an ar@aev.
Rowland, 172 Ariz. 182, 184-85, 836 P.2d 395, 387-98 (Ajp. 2 1992).

However, giving a suspdeliranda after moving her from the place where she waallpit
stopped turns the stop into an ar@atev. Winegar, 147 Ariz. 440, 711 P.2d 579 (Ariz. 1985).

4.Handcuffs

Frisking and handcuffing a persoraidangerous situation does not result in an arrest. ‘““The use of
force does not transform a stop into an arrebkeitituation explains an officer's fears for his
personal safety. An officer may take reasonablesarea to neutralize the risk of physical harm
and determine whether the person detained is armed.” Satev. Romero, 178 Ariz. 45, 49, 870 P.2d
1141, 1145 (App. Div. 1 1993), citingary, 392 U.S. at 24, 88 S.Ct. at 188tev. Aguirre,

130 Ariz. 54, 56, 633 P.2d 1047, 1049 (App. Dig931).
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Police arrested one person in the car and recdghzeompanion as a recently released number of a
prison gang. A pistol was discovered in the cae. ddmpanion was handcuffed but not arrested
when drug paraphernalia was found either by commsensecond frisk of a trucker's wallet attacbed t
defendant's beltate v. Clevidence, 153 Ariz. 295, 298, 736 P.2d 379, 382 (App. DiO&7).

5. Less Intrusive Alternatives

When frisking people, police do not have to noleseintrusive alternativelate v. Clevidence,
153 Ariz. 295, 298, 736 P.2d 379, 382 (App. DiOR&7).

D. Exigency & Emergency

Exigent circumstances are defined as “‘a response to an emergency, a 'hot' pursuit, the probability of the
destruction of evidence, the possibility of violenihe knowledge that a suspect is fleeing or
attempting to flee, or a substantial risk of hawrtihe persons involved or to the law-enforcement
process if officers must wait for a warrant.” State v. Soto, 195 Ariz. 429, 431, 990 P.2d 23, 25 (App.
Div. 1 1999), citingMincey v. Arizona, 437 U.S. 385, 390, 98 S.Ct. 2408, 57 L.Ed.2d 2908)1
Satev. Gissendaner,177 Ariz. 81, 865 P.2d 125 (App. Div. 1 1998Jarrantless searches are permitted
under exigent circumstances. The scope of sudheasstrictly limited by the exigency.

1. Emergency Circumstances

a. Knock and Announce

Emergencies are normally confined to those ciramoss where an officer believes that a persas lif
safety may be in jeopardy. Knock and announcenagents are usually inapplicatfBate v.
Fisher, 141 Ariz. 227, 237, 686 P.2d 750, 760 (1984)(metigood discussion of differences
between emergency aid doctrine and exigent ciremntes doctrine Jate v. Mata, 125 Ariz. 233,
239, 609 P.2d 48, 54 (1988ate v. Linton, 146 Ariz. 184, 185, 704 P.2d 825, 826 (App. D19&5)
(another good discussion, officers did not hav®iwr refusal of entry by bloody fighteiSkte v.
Wright, 125 Ariz. 36, 607 P.2d 19 (App. Div. 2 1979).

b. Can Check Despite Assurances

An officer need not accept the word of anyonediratyone is all right but may search for himself to

make suretatev. Linton, 146 Ariz. 184, 704 P.2d 825 (App. Div. 2 198&fe v. Sainz, 18

ﬁ\ri%.,?pp. 358, 360, 501 P.2d 1199, 1201 (App. Rit972) (call said woman being attacked with
nife).

c. Good Language

SedNaynev. U.S, 318 F.2d 205 (2nd Cir. 1963) for good languagdBurger when he was sitting
on the Court of Appeals.

d. Burning Buildings

A burning building justifies warrantless entry, autarrant will be required to search for criminal
activity. Michigan v. Clifford, 464 U.S. 287, 292, 104 S.Ct. 641, 646 (1984); Mez8eidel, 189
Ariz. 195, 197-98, 940 P.2d 923, 925-26 (1997).
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e Welfare Checks

Although they are probably not even searches revelfiecks are included here as conceptually rgated
emergency circumstances. Welfare checks areitsiagghere for some reason other citizens believe
something may have happened to a person, andliaskipcheck on the welfare of that person.
Conceptually, police are not looking for evidenoe taeir intrusion is not a search.

Stop of stranded motorist is a valid exerciseedEthimmunity caretaking functidiatev. Organ, --- P.3d
---, 1116, 2010 WL 2406871 (App. Div. 1 2010).

Police responded to check welfare call at motetrafter someone heard screams inside but
delayed entry for almost 40 minutes after obtaitinrggmaster key. Delay alone does not bar use

?f em)ergency circumstances exception. State vpSIHaB Ariz. 414, 419, 973 P.2d 1171, 1176
1999).

Officer responding to call that the juvenile migmmit suicide could not search her purse for wessgiter
seizing it. Once he had taken the purse away fesnthere was no reasonable belief that she cseld u
anything in their to harm hersetf.re Tiffany O., 217 Ariz. 370, 373, 174 P.3d 282, 285 (App. DRO0OS).

2. Hot Pursuit

When officers are in "hot pursuit” of a fleeing felon they may follow the suspect into the home and
search without warrant.

a. U.S. Supreme Court Analysis

1) When is a search permitted under the hot pursiiireky

In the landmark case \0fardenv. H , 387 U.S. 294, 87 S.Ct. 1642 (1967), an armedckrdiaid up a
cab company. Cab drivers by radio communicatidovield the robber to his home. Within minutes,
officers arrived at the house, knocked and werdtsetirby the robber's mother. The Supreme
Court justified the ensuing warrantless searchusedhe officers were in "hot pursuit".

2) What is the scope of the seardbiider the

circumstances of this case "the exigencies oftlatian made that course imperative.

The Fourth Amendment does not require police offittedelay in the course of an
investigation if to do so would gravely endanger tives or the lives of others ... The
permissible scope of search must, therefore, #&dise be as broad as may be
reasonably necessary to prevent the dangersisalsibect at large in the house may resist
or escape.

Warden v. Hayden, 387 U.S. 294, 298-99, 87 S.Ct. 1642, 1646 (1967).

3) Hot Misdemeanor Pursuit

The hot pursuit doctrine does not extend to wakimglready asleep homeowner, from his own bed, in
order to take him to the station to secure blammhal evidence of a minor, non-jailable offelfsdshv.
Wscondn, 466 U.S. 740, 750, 104 S.Ct. 2091, 2098 (1984).

b. Arizona Supreme Court Analysis
The issue of hot pursuit has been rarely litigatédizona. The Arizona Supreme Court held that a
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warrantless entry into a dwelling to effect ansiiszper se unreasonable unless exigent circueastaoich
as the pursuit of a fleeing felon, require thecpdtb act before a warrant can be obta%ads v. Love, 123
Ariz. 157, 159, 598 P.2d 976, 978 (1979). Howenrdhe much-criticized case $fate v. Cook, 115 Ariz.
189, 193, 564 P.2d 877 (1977) disapproved on othendgonSate v. Smith, 123 Ariz. 231, 599 P.2d
187 (1979), the court attempted to set out soregiaiin justifying a hot pursuit instruction:

1) Did the officers witness the crime?
2) Was the suspect armed?

3) How "fresh” was the flight?

4) How substantial was the witness's information tetsuspect's whereabouts?
5) Could the premises have been easily secured aatbatobtained?

In two cases of clear "red hot" pursuit, the Supr@ourt ruled that it was ﬁro r for officers tieethe
defendant's home without knocking or announcingwitredefendants had literally slammed the door in
the officer's faceState v. Love, 123 Ariz. 157, 598 P.2d 976 (197Sgte v. Davis, 119 Ariz. 529,

582 P.2d 175 (1978).

One caution, without exigent probable circumstaribesentrance of police through an open doorway
violates the "knock and announce” statute, A.R13-8926(B)Sate v. LaPonsie, 136 Ariz. 73, 74,
664 P.2d 223, 224 (App. Div. 2 1982).

3. Protective Sweep

A protective sweep is a brief check by officergremises for armed and dangerous individuals who
might pose a danger to officers in the coursesnfléwful duties.

a.  Justification

The basis for the legitimacy of these searchesrisliin the dictum afvarden v. Hayden, 387 U.S. 294,
29899, 87 S.Ct. 1642, 1646 (1967).

b. Intrusion and Scope

Officers stopped a car on the highway between B®gald Tucson. Thirty-one bricks of marijuana were
discovered and the driver was permitted to deinesioad to its destination in Tucson. After afyivee
officers decided to secure thgﬂgremlses becausesttients "were known to possibly have automatic
weapons and it was getting dark." After securiegghidence a warrant was obtaiSsde v. Warren, 121
Ariz. 306, 310, 589 P.2d 1338, 1342 (App. Div. 28)9

A witness memorized the license plate of an aroldubr. Later officers went to a trailer park witieee
vehicle was parked. Both by reputation and perdar@dledge, officers were aware that a
"criminally-inclined element of the population @=d" in the park. Officers asked two men who
the car belonged to. One of them said he wouldtgdhe trailer and get the robber. The officertwen
with him and found the robber. The other man wsaatied. Soon afterward, two officers went back
into the trailer to check a bedroom for other ocaotgand saw and seized crime related propettirn p
view. An officer seized the property and got galetmic search warrant. Under these circumstances,
"[a% cursory search for possible occupants ofrtiilet who could have posed a danger to the law
enforcement officers (was) justifiabl&ate v. Mead, 120 Ariz. 108, 584 P.2d 572 (1978).

Officers were told that people were being robbebtiad up in a residence. Officers went to thelezgie
and told everyone to come out. After that offigatectively swept the residence and found heroin i
plain view, which was used to convict one of thekese hands were tied. The issue was whether the
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officers had reason to believe others might havareed hidden in the house. The court concluded
that the officers did not know how many men wesidia the hous&atev. McCleary, 116 Ariz.
244, 568 P.2d 1142 (App. Div. 2 1977). See 8tev. Sardo, 112 Ariz. 509, 543 P.2d 1138 (1975);
Satev. Sauffer, 112 Ariz. 26, 536 P.2d 1044 (1975).

c. Search Wairrant Allows Detention of Occupants BuaMi&itors

The United States Supreme Court held a searchiwaase limited authority to detain the
occupants while the search warrant is servelllidhiganv. Sunmers, 452 U.S. 692, 101 S.Ct.
2587 (1981), the court allowed police officersataith the owner of the premises outside and maike hi
accompany them inside, while the warrant was served

On the other hand, mere visitors may not be dekéaméwo hours without reasonable grounds.
Satev. Carraso, 147 Ariz. 558, 561, 711 P.2d 1231, 1234 (App. Dit985). Evidence was
suppressed where police had no articulable reasiatein defendant for two hours until a drug
sniffing dog arrived.

4. Probability of the Destruction or Removal oh@rRelated Evidence

a. Premises Impoundment

A warrantless entry into premises is justified wiiieme is a probability of imminent destructioroothe
removal of crime-related property. Séatev. Loudana, 399 U.S. 30, 35, 90 S.Ct. 1969, 1972 (1970);
Satev. Dedker, 119 Ariz. 195, 198, 580 P.2d 333, 336 (1978) (svhblrning marijuana).

Officers should be very sure of the exigency ofthetion before impounding the premises. The
Arizona Supreme Court does not like the pictuggotife bursting warrantless into a house, herding
women and children into a room at gunpoint, thédifgpthem incommunicado for hours until the
warrant arrives. The court has intimated they magke the Arizona Constitutio8atev. Bdt, 142
Ariz. 260, 265, 689 P.2d 519,524 (1988ev. Martin 139 Ariz. 466, 679 P.2d 489 (1984). The court said
increasingly urgent calls to a pager of an arretgatbr did not constitute exigent circumstances.

b. Scope of the Search

The scope of the search is normally limited toghatsusions necessary to secure or impound premise
Satev. Broadfoat, 115 Ariz. 537, 539, 566 P.2d 685, 687 (1977).

Crime-related evidence, discovered in the courseeoimpoundment, may be seized under the plain
view doctrine. Se8atev. Sardo, 112 Ariz. 509, 543 P.2d 1138 (1975) (safest to get a wéaiaad on
pre-in)wpoundment probable caussse generaly Satev. San, 153 Ariz. 235, 735 P.2d 845 (App. Div. 1
1987).

5. The Vehicle Exception

The automobile exception to the search warranireggant has been settled.nited Satesv. Ross
456 U.S. 798, 102 S.Ct. 2157 (1982Rtss the United States Supreme Court held that iffemeio
has probable cause to believe a vehicle contamisiband, the officer can search the vehicle and
containers therein as thoroughly as if he had emtail he United States Supreme Court has allowed
officers to enter the properly stopped car, inol@eemove papers obscuring the VIN number.
NewYorkv. Class 475 U.S. 106, 106 S.Ct. 960 (1986).

In addition, Arizona follows the federal rule attoves police officers to open doors and hoodséaich
vehicle identification numbers if the officer isarplace where he has a right to3agev. Renfrow, 123
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Ariz. 64,597 P.2d 546 (App. Div. 1 1979tev. Ray, 123 Ariz. 175, 598 P.2d 994 (App. Div. 1
1978), approved in pertinent part 123 Ariz. 178 B2d 990 (1979)

a. Delay in Searching the Vehicle

The station house search of the vehicle from velaicised robbers were arrested was proper be
probable cause factor still obtain(s) at the stéimise. Chambersv. Maroney, 399 U.S. 42, 47, 90 S.Ct.
1975, 1979 (1970)exasv. White 423 U.S. 67, 96 S.Ct. 3092 (19 ev. White, 118 Ariz. 47,574 P.2d
840 (App. Div. 1 1977ee generally Wesh v. Wisconain, 466 U.S. 740, 104 S.Ct. 2091 (1984).

b.Retroactivity

Arizona appliedllinoisv. Gates 462 U.S. 213, 103 S.Ct. 2317 (1983)ldniid Satesv. Ross, 456 U.S.
798, 102 S.Ct. 2157 (1982), retroactively whemgetste validity of probable cauSiatev. Eqoinosa
Gamegz, 139 Ariz. 415, 417, 678 P.2d 1379, 1381 (1984).

c._Arizona Cases
Information obtained legally after an investigastiop can develop the necessary probable caeaestoasvehickSatev.
?ixon, 127 Ariz. 5)54, 562, 622 P.2d 501, 509 (App. Dit981);Satev. Eason, 124 Ariz. 390, 604 P.2d 654
App. Div. 1 1979).

The mobile character of the car plus the smelbgiuaina gave officers exigent circumstancesiichsestate v. Reyna,
205 Ariz. 374, 71 P.3d 366 ( OP . Div. 1 20083te v. Chavez-Inzunza, 145 Ariz. 362, 364, 701 P.2d 858,
860 (App. Div. 2 19853atev. Olson, 134 Ariz. 114 654 P.2d 48 (App. Div. 1 19®tev Hernandez, 112
Ariz. 246, 540 P.2d 1227 (1975) (car involved ircatics smuggling).n Re 1977 Cessna 206, Nunez v.
Sate, 142 Ariz. 196, 198, 688 P.2d 1088, 1090 (App. Di¥984) (airplaneRate v. White, 118 Ariz. 47,
574 P.2d 840 (App. Div. 1 1977) (airplari)t see Sate v. Dean, 206 Ariz. 158, 76 P.3d 429 (2003) (no probable
cause to search car parked in defendant's drivéseayhe fied from police into the house).

Driver's intoxicated condition gave probable cémbelieve the vehicle contained the cause afitbidgation.
Satev. Hersch, 135 Ariz 528, 531, 662 P.2d 1035, 1038 (App. Dil82).

Officers can conduct checks of license plates witbasonable suspici@atev. Harding, 137 Ariz. 278, 287, 670
P.2d 383, 392 (1983). However, a driver's failongroduce vehicle registration alone does not geovi
probable cause to believe the car is stolen afifgt gesarch of vehicleltatev. Branham, 191 Ariz. 94, 952
P.2d 332 (App. Div. 1 1997). The failure to prodicease or registration along with another sasigidactor will prO\/lde
probable cause to seai@hatev. Joliff, 111 Ariz. 376, 530 P.2d 1105 (1975).

Passenger callln%] the defendant driver by a dilfex@me than the one he signed on the trafficocitgave
the officer probable cause to search the car tstigse possible forgergate v. Bedoni, 161 Ariz. 480, 779
P.2d 355 (App Div. 1 1989).

Police had probable cause to search car for esidéf@velry store robbery after investigatory stiyere officer
ogseGr;/ed jewelry boxes and jewelry on defen8ate.v. Hiason, 25 Ariz. App. 523, 544 P.2d 1124 (App. Div. 1
1976).

Defendant attempts to flee provide probable casgaich caBatev. Puqg, 112 Ariz. 519, 544 P.2d 201 (19753;
Satev. Jackson, 112 Ariz. 149, 539 P.2d 906 (1973gtev. Ardlano, 110 Ariz. 434, 529 P.2d 306 (1974).
Satev. Sunter, 24 Ariz.App. 131, 536 P.2d 252 (App. Div. 1 19[@&fendant driving evasively).

Satev. Million, 120 Ariz. 10, 583 P.2d 897 (1978) (motor hor8ajev. Sardo, 112 Ariz. 509, 543 P.2d
1138 (1975) (moblle home involved in smuggling okxs).
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Sed s Satev. Goldberg, 112 Ariz. 202, 540 P.2d 674 (1975) (defendarmigidnotorcycle on restricted
federal lands).

E. Voluntary Consent

A warrantless search may be conducted in areasf@dtby the Fourth Amendment if voluntary
consent is obtained from someone with the povgivéat. By voluntarily consenting to the search, a
person is merely waiving his Fourth Amendment Right

Whether the suspect voluntarily consented to #nefsis determined by considering the totalitiief t
circumstanceSatev. Caraveo, 222 Ariz. 228, 213 P.3d 377 (App. Div. 1 2009).

1. Voluntariness of Consent

a.Burden of Proof

Several Arizona cases have stated that the burden of proof is ““clear and positive” evidence. Satev.
Jones, 185 Ariz. 471, 480-81, 917 P.2d 200,209-10 (1,93&ie v. McMahon, 116 Ariz. 129, 568
P.2d 1027 (1977xgatev. Wilkerson, 117 Ariz. 143, 571 P.2d 289 (App. Div. 2 1977)wdger, Rule
1h6.2b %rovidest at the prosecutor's burden inmgoxoluntary consent is by a “preponderance of
the evidence."

b. Waiver Must be Clear and Unequivocal

In order for consent to be voluntary, clear and pesiiidence in unequivocal words or conduct expressing
consent must be showiiate v. Lynch, 120 Ariz. 584, 586, 587 P.2d 770 (App. Div. 2 1978).ynch,

this test was satisfied when a suspect in cust@dyasked where his license was and he replied that
it was in his shirt pocket behind the driver's s@étile retrieving the license the officer smelled
marijuana which was in the bag next to the shirt.

c. Waiver may be Expressed by Words or Conduct

Although consent must be unequivocal it may begproy conduc8atev, Tucker, 118 Ariz. 76, 574 P.2d
1295 (1978)Satev. Lynch, 120 Ariz. 584, 586, 587 P.2d 770 (App. Div. 2 19%8tev. Sede, 23
Ariz.App. 73, 530 P.2d 919 (App. Div. 2 1978).

In Tucker, the Supreme Court, over strong dissent from &uSiizdon, found consent by conduct
because the defendant had reported that he vetiseofia crime and had shown an officer around the
premises. The Court said, concernin? a search ceabthirty to sixty minutes later, "No protest was
maolzc?9 l8)y the appellant. Consent is plain on thedBtte undisputed facts.” 118 Ariz. at 79, 5741P.2
at 1298.

In Sede, the officers asked the appellant to follow theto the house. "Her doing so gave them
permission to enter...." 23 Ariz.App. at 75, 53Rt 921.

536 P.2d 252 (Ariz. 1975)
211, 531 P.2d 1149

In Satev. Canez, 202 Ariz. 133, 151, 42 P.3d 564, 582 (2002)ptheer testified that when he talked
to the defendant's wife, he said “somethinf about coming in, she turned and walked back into the house,
and [he] followed her in.”” The court found this was not unequivocal consent.
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d. Factors in the Determination of VVoluntariness

"Voluntariness is question of fact to be determiraed all the circumstance&hneddathv.
Bustamonte, 412 U.S 218, 248, 93 S.Ct. 2041, 2059, 36 L.E®b62d875 (1974).

To determine whether police misconduct tainteggestis subsequent consent to search, the court mus
consider (1) the time elapsed between the illeyalact and the acquisition of the evidence; (2) the
presence of intervening circumstances; and (Puimose and flagrancy of the miscondBetev.
Guillen, 223 Ariz. 314, 223 P.3d 658 (2010).

Circumstances or factors which Arizona Courts bhameidered are:

1)Was the suspect in custody?

Although Arizona Courts have given lip servicdimportance of this factor, seldom have theyrule
that a suspect in custody did not voluntarily cobse

Satev. Kansner, 97 Ariz. 233, 399 P.2d 426 (1965).

Satev. Laughter, 128 Ariz. 264, 625 P.2d 327 (App. Div. 1 1980).

Satev. Lynch, 120 Ariz. 584, 587 P.2d 770 (App. Div. 2 1978).

Satev. Knaubert, 27 Ariz.App. 53, 550 P.2d 1097 (App. Div. 1 1976).
2) Did the suspect deny guilt?

A suspect who does not deny guilt or, better gafesses is more likely to give voluntary consent.
Satev. Sherrick, 98 Ariz. 46, 402 P.2d 1 (1965) (confessed).

Satev. Srnith, 123 Ariz. 231, 599 P.2d 187 (1979) (suspect deniidconsent voluntary).

Satev. Wikerson, 117 Ariz. 143, 571 P.2d 289 (App. Div. 2 1977 (abt deny guilt).

Satev. Balleseros, 23 Ariz.App. 211, 531 P.2d 1149 (App. Div. 2 19is) not deny guilt).

3) Did the suspect initially refuse consent to search?

Presumably, once a suspect has asserted hisAimartidment rights, it is unlikely, absent special
circumstances, that he would later waive tHgsmSatev. Sherrick, 98 Ariz. 46, 402 P.2d 1 (1965).

Satev. Hery, 128 Ariz. 204, 624 P.2d 882 (App. Div. 2 198@anent was not refusal to allow
airline search).

Satev. Wilkerson, 117 Ariz. 143, 571 P.2d 289 (App. Div. 2 19779l (aibt initially refuse).
Satev. Ballederos, 23 Ariz.App. 211, 531 P.2d 1149 (App. Div. 2 19di) not initially refuse).

4) Did the suspect know that the crime-related eédenaold be
discovered in the search.

The courts often reason that a person would nantasily consent if he knew the officer would find
the crime-related evidence. Notwithstanding tlesraption, these cases are usually decided on the
"bravado” theory. IMMIkerson, supra, for example, the court stated in finding congehintary, in
spite of the fact that the search resulted irzanseof contraband which appellant must have known
would be discovered, the fparticular circumstanaegdvndicate voluntariness rather than
involuntariness in hope of bluffing his way throu@ih7 Ariz. at 1455ee also Satev. Ballestercs,

23 Ariz.App. 211, 531 P.2d 1149 (App. Div. 2 1975).

In one case, an alert officer asked the suspect aft@izbiresvhether he had consented to the search to
which the suspect replied, "Yeah, | let you setretctar. Do you think I'd have let you searcl It, i
knew that stuff was in thereRatev. Gosset, 120 Ariz. 44, 46, 583 P.2d 1364, 1366 (App. DIOIS).
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In Satev. Watson, 114 Ariz. 1, 559 P.2d 121 (1976), a girlfrienthef suspect permitted officers to look
around her apartment for the suspect because ashet@y would find nothing. The officers did,
however, find evidence in plain view after entrySlatev. Snith, 123 Ariz. 231, 599 P.2d 187
(1979), the defendant said police “would not fingd @evidence." Defendant was intelligent and this
statement showed he knew the results of the seautthbe used against him.

5) Wamings

Itis clear in Arizona that a person need not laeried" that he can refuse consent to seaatay. Allen,
111 Ariz. 546, 535 P.2d 3 (197Sgtev. Jensen, 111 Ariz. 408, 531 P.2d 531 (1978)jited Satesv.
Ritter, 752 F.2d 435 (9th Cir. 1983)I{randa unnecessary before valid consent). Such warnings,
however, strengthen the state's contentions ohtaslnesSSate v. Knaubert, 27 Ariz.App. 53, 550
P.2d 1095 (App. Div. 1 197&ealso Satev. Lambert, 110 Ariz. 460, 520 P.2d 508 (1974) (where
court states consent given akéranda warnings).

6)Aiding Officers

A factor in showing the voluntariness of consdhiesuspect's aiding or affirmative conduct ipihgithe
officers find the crime related propef@atev. Sherrick, 98 Ariz. 46, 402 P.2d 1 (1963atev. Guerro, 119
Ariz. 273, 580 P.2d 734 (App. Div. 2 1978) (opetradk without requesti}ate v. Kranbert, 27
Ariz.App. 53, 550 P.2d 1095 (App. Div. 1 1976).

7) Probable Cause to get a Search Warrant

Where there are ample grounds to obtain a searahantato search, it is
harmless error that the defendant was not tolddwddccrefuse to consent to a
search of his vehicleState v. Allen, 111 Ariz. 546, 549, 535 P.2d 3, 6
(1975).

8) Ruses

On the other hand, ruses are permissible as lafficass do not exceed the boundaries that waild b
true if the ruse were true. State v. Poland, 132 Ariz. 269, 645 P.2d 784 (1982), police posed
as home buyers to tour the defendant's home, gezhtlie information so obtained in a search
warrant. Ruses are necessary to undercover officeascotics cases and are routinely upheld. The
nature of the crime may require dedditited Satesv. Taylor, 716 F.2d 701 (9th Cir. 1983). (A ruse
was permissible to get an armed defendant out bitihse).

9) Signed Consent

A signed consent document is a strong indicatavlohtarinessSate v. Macumbe, 112 Ariz. 569, 572,
544 P.2d 1084 (1976).

10)Threats and deceit

Threats and deceit may vitiate cons&dite v. McMahon, 116 Ariz. 129, 568 P.2 d 1027
(1977) (defendant was told that if he didn't opendoor, officers would kick it in; after entry,
officer falsely stated that he had a search wairéate v. Peterson, 124 Ariz. 336, 604 P.2d 267 (App.
Div. 2 1979) (consent obtained by deceit aftegdllerrest)but see Satev. Dugan, 11 3 Ariz. 3 54,
555 P.2d 108 (1976). Officers investigating a hodecsaid they wanted to search the
defendant's car regarding an accident. The copibegd this tactic.)

e. Implied Consent
In situations where a person has a low expectattiarivacy, there may well be an affirmative duty o
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the part of possesser to inform the intruder thiagent to search is not present.

In Satev. Cobb, 115 Ariz. 484, 486-87, 566 P.2d 285, 287-88 (1@rvdfficer testified that "he was on
and off appellant's property several times, taliarigim about the robbery ... At no time did agpell
appear uncooperative or ask the officer to leaa/@rbmises. As officer Ford was leaving appellant's
front porch on one of these occasions he sawdtﬁdng in the appellant's driveway."

A person who wants to travel by commercial airpianpdiedly consents to search but must be at least
constructively aware of his ability to avoid tharsh by refusing to board the aircr&fate v. Miller, 110
Ariz. 491, 520 P.2d 115 (1978ate v. Henry, 128 Ariz. 204, 624 P.2d 882 (App. Div. 2 1980).

Suspect's mother agreed to go with officers tajpartment to look for suspect's shoes. Upon arrival
officers followed suspect's mother into the apantniéhe mother testified that although she ne\kadas
the olfflgeas to enter, "she did not have any olgjesiof them [sic] coming." The Court of Appeals
concluded:

We think such evidence fully supports a conclusi@xpress or implied consent by the mother to
the search of her apartment for the tennis shoes.

Satev. Clemons, 27 Ariz.App. 193, 194, 552 P.2d 1208, 1209 (Ajp. DLI76).

The 9th Circuit found the search reasonable, gthoonsent arguably involuntary, when metal degecto
were used at entry to courthoudeMorrisv. Alioto, 567 F.2d 897 (9th Cir. 1978).

f. Limited Consent

Consent to search may be limited to certain avéhasre evidence is obtained from search beyond
the scope of such consent, the evidence will iresgedSate v. Cobb, 115 Ariz. 484, 566 P.2d 285
(1977).See also Sate v. Lynch, 120 Ariz. 584, 587 P.2d 770 (App. Div. 2 1978). tea consentual
search remained within the limits is determined toality of the circumstancé&3ate v. Svanson, 172
Ariz. 579, 838 P.2d 1340 (App. Div. 1 1992).

In Cobb, an officer was permitted to look only from theweay. When the officer saw a jacket matching
that of the perpetrator, he walked into the hondeaatched a button left at the scene with thertmitin
the jacket. The jacket and the button were summieSsbb, supra.

In Swanson, the defendant consented to a sedmshoaf after the officer asked whether he hadyans,
dI’L(I?S or large sums of money therein. The countifthe opening of door panels was inherently measi
and beyond the scope of the defendant's reasonabéntSvanson, supra, at 583, 838 P.2d at 1344.

g.Parolees and Probationers

By accepting probation or parole, parolees andiioniers may give consent in the terms of release.
Sate v. Robeldo, 116 Ariz. 346, 569 P.2d 288 (App. Div. 1 19 ate v. Montgomery, 115 Ariz.
583, 566 P.2d 1329 (19738ate v. Webb, 149 Ariz. 158, 717 P.2 462 (App. Div. 2 1985) (ofa
different parole officer to conduct search whereddént's parole officer unavailabl8ate v.
Turner, 142 Ariz. 138, 688 P.2d 1030 (App. Div. 2 198&8te v. Hill, 136 Ariz. 347, 666 P.2d 92 (App.
Div. 2 1983) (probation officer search may not §ed.as a pretext for cops to conduct a criminal
investigation)Sate v. Turner, 142 Ariz. 138, 688 P.2d 1030 (App. Div. 2 198H4¢ (presence and
assistance of the police did not invalidate theadron officer's right to search the defendargjgdge).

The United States Supreme Court has upheld thétabosality of state regulations requiring

probationers to consent to searches based onriaiesgrounds Griffith v. Wisconsin, 483 U.S.
868, 879, 107 S.Ct. 3164, 3171 (1987). While Agzbas no such regulation, Arizona case law should
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be all rightGriffith upheld the consent to search clause as a reguiifextex consent.

h. Counsel and Consent

Once a defendant has invoked his right to coumse&lpnsent to search will be involuntary unledsase
been provided counsel, or has initiated questiofiate v. King, 140 Ariz. 602, 684 P.2d 174 (App.
Div. 2 1984). In light oMaine v. Moulton, 474 U.S. 159, 106 S.Ct. 477 (1985) consent talsear
should be obtained prior to arraignment, or t@lrasippearance, if counsel is appointed at iafipkarance.

2. Third Party Consent

Voluntary consent by a person to search privates drelonging to another is valid if the third perso
"possessed common authority over or other sufficietionship to the premises or effects sougbeto
inspected.United States v. Matlock, 415 U.S. 164, 171, 94 S.Ct. 988, 993 (1974).

In Matlock, the Supreme Court clarified its holding with ststement in a footnote:

Common authority is, of course, not to be impliednf the mere property interest a third
party has in the property. The authority whichiflestthe third-party consent does not
rest upon the law of property, with its attendastblical and legal refinements * * * but
rests rather on mutual use of the property by pergenerally having joint access or control
for most purposes, so that it is reasonable to recogntzanghaf the co-inhabitants has
the right to permit the inspection in his own rightl that the others have assumed the risk
that one of their number might permit the commea &v be searched.

Id. at 171, n. 7 (internal citations omitted).

If a person reasonably a|opears to have authoobnteent to a search, police officers may reliaain t
authority. The courts will not examine whetherpgbeson had actual authority to consent to the
searchSate v. Castenada, 150 Ariz. 382, 398, 724 P.2d 1, 8 (1988fe v. Girdler, 138 Ariz. 482,
(67958%2d 1301 (1983) cert. denied 104 S.Ct. 3@ v. McGann, 132 Ariz. 296, 645 P.2d 837

1 .

Officers should be careful and obtain clear cong&hen an owner called officers to the scene of a
homicide, the Court of Appeals held the owner dicconsent to a search of the bar merely by
summoning officerstate v. Young, 135 Ariz. 437, 661 P.2d 1138 (App. Div. 1 1982).

a. Parents for Children

Normally a parent may consent to search of areaeviis child has a reasonable expectation otgriva
if the child has not "staked" an area out as his éwMoreno, the child was not considered a tenant
in his parent's home where he was given one rootmsi@wn use, never excluded anyone from his
room, and did not lock his room from the outstdlate v. Moreno, 27 Ariz.App. 460, 556 P.2d 14
(App. Div. 1 1976).

Defendant lived in a small apartment detached thermain house on the property but did not pay rent
The court held that his parents gave valid cotsesaiarch even though the defendant kept the room
locked, because his parents had a key and ententtd3ate v. Maximo, 170 Ariz. 94, 97-98, 821 P.2d
1379, 1382-83 (App. Div. 2 1999).

Parents may consent to a search even when théasitteclined conseftate v. Clemons, 27

Ariz.App. 193, 194, 552 P.2d 1208, 1209 (App. Di¥976) (parents felt they could enter the minor's
closed, but unlocked, bedroom any time).
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Parents may also consent for adult children iainestrcumstanceSee generally Satev. Girder,
138 Ariz. 482, 675 P.2d 1301 (1983) cert. denietl 3t. 3519 (mother said she was joint
owner of the property).

b. Children for Other Family Members

Children may consent to the search of areas wiealmaler the child's common contfétev.
I?]atru;,]elléla,dlog)Anz. 393, 294, 510 P.2d 39 (1973) (stepdaugave officers combination to lock on
the shed door).

For purposes of a motion to suppress statemenesigaide defendant, the court found that the

defendant's 15 year old brother gave officers ealident to enter the house and follow him to the
defendant's bedroom, where, when asked abouirtie be confessefiatev. Ayala, 178 Ariz. 318,
873 P.2d 656 (App. Div. 2 1993).

C. Spouse for Spouse

A spouse may give consent to search any propestywuch he/she exercises control and dominion.
Yuma County Attorney v. McGuire, 111 Ariz. 437,532 P.2d 157 (1975). A wife caxddsent to a house
search where she had common authority over thi/fanntise Sate v. Summerlin, 138 Ariz. 426, 675
P.2d 686 (19831atev. Woratzeck, 130 Ariz. 499, 637 P.2d 301 (App. Div. 2 1981 ¢oaon authority
and suspect spouse not home).

d. Roommates and Other "Living Togethers"

Roommates and others who live together may cdodbietsearch of areas where there is unrestricted
accessibilitySatev. Walker, 215 Ariz. 91, 96, 158 P.3d 220, 225 (App. Di20D7);United Sates
v. Wiison, 447 F.2d 1, 5 (9th Cir. 1973e Satev. Schad, 129 Ariz. 557, 633 P.2d 366 (198%gte V.
Bailes, 118 Ariz. 582, 578 P.2d 1011 (App. Div. 2 1978).

Unrestricted accessibility covers common rooms, asi@ dining room clos&atev. Jones, 185 Ariz.
471,917 P.2d 200 (1996).

e. Host for Guest

A host(ess) may not permit the search of the guestn if during the time of the stay, the guest
exercises complete authority over the ro8atev. Tucker, 118 Ariz. 76, 574 P.2d 1295 (1978) (slept
and stored property in his room - no joint accessiatrol).

f. Hotel for Guests

A hotel proprietor does not have joint possesdiargaest's room for the purpose of giving cortsent
searchSoner v. California, 376 U.S. 483, 487-88, 84 S.Ct. 889, 892 (196a)dder, when a tenant has
been lawfully evicted for failure to pay rent, ti@tel manager may consent to the search of the ex-
guest's roon8atev. Ahumada, 125 Ariz. 316, 609 P.2d 586 (App. Div. 2 198&tev. Carrillo, 26
Ariz.App. 113, 546 P.2d 838 (App. Div. 2 1976).

However, defendant could not suppress cocaine liyumotel manager in a purse that had been given to
manager for safekeepirgatev. Waiss, 449 So.2d 915 (Fla.App. 1984).

o.Landlord for Tenants
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A landlord (or mortgagee) may give consent to bedier lawful repossession of the premiSete v.
Fasder, 108 Ariz. 586, 593, 503 P.2d 807, 814 (1972).

h.Personal Property - Luggage

A person carrying luggage for another has nogointirol or access which would allow the person to
consent for the ownegtate v. Heberly, 120 Ariz. 541, 587 P.2d 260 (App. Div. 1 1978).

i.Employees, Employers and Co-Owners

An employee who possesses control over premisfieds (corporate papers) may consent to a search
thereotSate v. Brewer, 26 Ariz.App. 408, 549 P.2d 188 (App. Div. 1 19 Iiewise, employers
who control premises may consent to a searchfttissegenerally Sate v. Renfrow, 123 Ariz. 64, 597
P.2d 546 (App. Div. 1 19/%ee generally Sate v. McGann, 132 Ariz. 296, 645 P.2d 837 (1982)
(employee gave car keys to employer, who seareinehd found evidence of credit card fraud).

Defendant's sister gave valid consent to searehdkzit's business premises where she claimedshe wa
part owner of the business and officers saw heemama business license on the Vidite v.
Casteneda, 150 Ariz. 382, 389, 724 P.2d 1, 9 (1986).

.Common Carriers

Common carriers may, if there is reasonable caussieve a parcel contains contraband, consant to
officer's opening of the Oi)arc&ate v. Pacheco, 121 Ariz. 88, 588 P.2d 830 (1979ate v. Fassler,
108 Ariz. 586, 503 P.2d 807 (1973ate v. Best 146 Ariz. 1, 703 P.2d 548 (App. Div. 2 1988).
Re1966 Volkswagon Bus, 120 Ariz. 365 586 P.2d 210 (App Div. 2 1978).

k.Property Given Third Parties

A defendant who entrusts his property to a thiny pans the risk that the third party will conserthe
searchSate v. Schad, 129 Ariz. 557, 633 P.2d 366 (1981).

Driver of a vehicle can give valid consent to dedne vehicle where the passenger is the ownlee of t
car.Sate v. Flores, 195 Ariz. 199, 986 P.2d 232 (App. Div. 1 1999).t@e other hand, the owner of
the vehicle cannot give consent to search a zipparse belonging to the driver of the Gate v.
Bentlage, 192 Ariz. 117, 961 P.2d 1065 (App. Div. 2 1998).

l. Guest for Guest

A defendant who is a guest lacked standing tostdahteofficer's entry after another guest condente
to their entrySate v. Johnson, 132 Ariz. 5, 643 P.2d 708 (App. Div. 1 1985).

3. Issues on Appeal

Evidence is viewed on appeal in a light favoraideipport of the ruling belo&ate v. Ballesteros, 23
Ariz.App. 211, 214, 531 P.2d 1149, 1152 (App. Ri¥975)Sate v. Wilkerson, 117 Ariz. 143,571
P.2d 289 (App. Div. 2 1977).

4. Voluntary Consent may "Dissipate” Taint of llie§tip

Defendant voluntarily opened the trunk of a veliieigally stopped by police. Because he gave valid
consent to the search, the items seized as a result were not fruit of the poisonous tree due to “an intervening
act of free will on his part.”” State v. Fortier, 113 Ariz. 332, 335-36, 553 P.2d 1206, 1209-10§)197
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disapproved on other grourfdste v. Jarzab, 123 Ariz. 308, 599 P.2d 761 (1979).

F. Miscellaneous Warantless Searches

In certain situations, the courts have cut oukegytion to the warrant requirement. Usually ifsuc
circumstances, the court just states that thdseascreasonable.

1. Airport

Although airport searches and seizures appeactmoient Fourth Amendment safeguards in the
name of expediency, it is apparent upon refledtaalmost all such warrantless searches andeseizu
can be justified under traditional theorié=e People v. Brett, 460 N.E.2d 876 (ll.App. 1984)nited
Satesv. West, 731F.2d 90 (1st Cir. 1984).

a. Exigency (hijacking) and Implicit Consent

The danger of hijacking was important in the imjgetation of the magnetometer and search of all
carry-on luggage.

The reasonableness of this search was, howeaerbd by a potential passenger's implicit corsent
the search in that he could avoid the search logitigpan alternative mode of trag&se McSwveeney v.

Sate, 358 S.E.2d 465 (Ga.App. 1987), which held onandait consents to a search by trying to enter a
secure area, that consent can't be withdrawn awtimdr

b."Profile" - Reasonable Suspicion

Both federal and Arizona courts have recognizeddjitenacy of “profile” search and seizure.

Such searches and seizures to be justifiable efiest that:

1)Profile factors show reasonable cause to bplsen exhibiting characteristics is carrying
controlled substances.

2)Suspect matches profile.

SeeSate v. Ochoa, 112 Ariz. 582, 585, 544 P.2d 1097, 1100 (18 generally United Sates v.
Mendenhall, 446 U.S. 544, 100 S.Ct. 1870 (1980) (2 say no 3tsgy stop was justified by profile);
but see Satev. Graciano, 134 Ariz. 35, 653 P.2d 683 (1982).

c. Limited Expectation of Privacy
Airline passengers have a more limited expectafipnvacy in checked luggage or other items of
personal property that are consigned to the “‘common baggage area” of an airplane or airport than they
would if tﬂey were carrying their personal propeiiti themSate v. Millan, 185 Ariz. 398, 401-402, 916
P.2d 1114, 1117-18 (App. Div. 1 1995).

2. Border Searches

A person is subject to search (or seizure) attamational border, its “functional equivalent," or
permanent checkpoint, without warrant, probableesaar conserfiee Almeida-Sanchez v. United
Sates, 413 U.S. 266, 93 S.Ct. 2535 (191B)jted Satesv. Ortiz, 422 U.S. 891, 95 S.Ct. 2585 (1975).

a. The International Border and its "functionalieaiant'.
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(1) Federal Courts' Analysis

The Ninth Circuit has narrowly construed the "fiametl equivalency" concept to encompass only those
locations where "virtually everyone searched hgixpme from the other side of the bordenited
Satesv. Guaman-Pedilla, 573 F.3d 865, 877 (9th Cir. 2009).

(2) Arizona Courts' Analysis

The Arizona Supreme Court discussed briefly theeis§ functional equivalency etev. Sardo, 112
Ariz. 509, 543 P.2d 1138 (1975). In that case, a “load” car was followed from the border to Yuma. In
Yuma, the marijuana was transferred to a mobileghdiine court, in finding that the mobile home
could not be searched under the border exception, stated”

[W]e can find no Arizona or federal case in whiah $earch was considered a valid
bader search if the site was removed both in tinoeptacce from the border, and, in
addition, neither the vehicle nor the person ireead actually crossed the border.

112 Ariz. at 513, 543 P.2d at 1142.

Within a year of thé&ardo ruling, the Court of Appeals found that a cardliag on a sandy drag strip not
more than 100 yards from the official border agssiould be stopped and searched under the "fugdctio
equivalent" exceptiorBatev. Cadro, 27 Ariz.App. 323, 554 P.2d 919 (App. Div. 1 1976).

b.Extended Border Stops

Extended border stops are closely akin to theifunattequivalent exceptioAlexdnder v. United Sates
362 F.2d 379 (9th Cir. 1966), cert. denied 385 Qr3,Satev. Srith, 121 Ariz. 345, 590 P.2d 461
(App. Div. 2 1978).

Extended border searches “occur after the actual entry has been effected and intrude more on an
individual's normal expectation of privacy.” Consequently, they “must be justified by
reasonable suspicion that the su%ject of the search wasead in crimiral activity.” United
Satesv. Guaman-Pedilla, 573 F.3d 865, 877-78 (9th Cir. 2009).

In Srith, aupra, the defendant was observed crossing and regraissiborder on foot from Mexico, he
was under constant surveillance until he was stbppemiles from the border. The defendant was
returned to the border and strip-searched. The gpheld the admission of heroin found in the
defendant's rectum under the extended bordensteptien.

c.Permanent Checkpoints

Permanent checkpoints may be set up at locatiaysfemn the bordebnited Satesv. Ortiz 422 U.S.
891, 95 S.Ct. 2585 (1975).

Permanent checkpoints should:

a) give notice to public well in advance of reaching theckpoint;

b) be visibly manned by law enforcement officers;
C) always be in the same locatio@atev. Guarero, 119 Ariz. 273, 275-

76, 580 P.2d 734, 736-37 (App. Div. 2 1978)Glerero, the
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Court of Appeals upheld a stop under the permaheokpoint exception where there was no permanent
structure. The checkpoint consisted only of a \&lacange cones and four signs. The court ugheld t
stop based on the factors listed above. In additiercourt cited with approval the fact that theo&point
operated under a standardized procedure.

d. Other Locations Near the Border

1) Reasonable suspicion

If the location of the stop cannot be characteasaaifunctional equivalent or extension of theldyaan
officer, in order to stop it, officers must haveasonable suspicion that the car contains afignsda-
Sanchezv. United Sates, 413 U.S. 266, 93 S.Ct. 2535 (1973).

2) Factors in determining reasonable suspicion

Mexican ancestry or Hispanic appearance aldhaot constitute reasonable suspicion to steghecle.
United Satesv. Brignoni-Ponce, 422 U.S. 873, 95 S.Ct. 2574 (1975). Other fathatsnay lead to
lawful immigration stops include: 1) the charastims of the area, 2) proximity to the border, 3)
usual patterns of traffic, 4) previous experienitk alien traffic, 5) dress or hair style are a&ed
with people currently living in Mexico. Additiongllthe driver's behavior may be considered if the
driving is erratic or the driver exhibis “obvious attempt to evade officers” or it carries a heavy
load.Satev. Gonzalez-Gutierrez, 187 Ariz. 116, 120, 927 P.2d 776, 780 (1996hgrignoni-
Ponce, 422 U.S. at 885, 95 S.Ct. at 2582.

The courts have bent over backwards in findingresse suspicion for the stop.

Satev. Martinez, 134 Ariz. 119, 654 P.2d 53 (App. Div. 1 1982){(p@is closed; stop occurred at notorious
smuggling area; car fit profile of the type thatiggies aliens).

United Satesv. Payne, 555 F.2d 475 (5th Cir. 1977) (apfteounty license plate; driving erratically; riding
low despite heavy duty shock absorbers).

United Satesv. Lyon-Mirandg, 535 F.2d 327 (5th Cir. 1976) (unfamiliar vehicidazal road near

uncontrolled river crossing area).

In Satev. Becarra, 111 Ariz. 538, 534 P.2d 743 (1975), an experiehosdér patrol officer stopped a car 30
miles from the border on an east-west highway ata/fB0The court found probable cause to search the
trunk because the driver and passenger were Methearar was low riding and the area was conducive
for picking up aliens.

But see Satev. Gradano, 134 Ariz. 35, 653 P.2d 683 (1982) (apparentaadea hunch insufficient to
justify a stop of a vehicle of a type often stol&freover, police do not have reasonable suspesitop
a car 60 miles from the border when the vehidafjrofile for carrying illegal aliens, the driaerd
passnger are Hispanics wearing western style slatietavoided eye contact with polgetev.
Maldonado, 164 Ariz. 471, 793 P.2d 1138 (App. Div. 2 1990).

e. Reasonable Suspicion and Consent

Even if officers lack probable cause for a st@?, nhagl ask to talk to individuals about whom tiney a
suspicioud-loridav. Rodriguez, 469 U.S. 1, 105 S.Ct. 308 (1984) (airport seizure)

f. Agricultural Inspection Stations

Agricultural inspection stations at Arizona borahaes/ require vehicles to stop and be searchedeCrim
related property discovered during such stopseardtses is admissibigatev. Bailey, 120 Ariz. 399,
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586 P.2d 648 (App. Div. 2 1978).
However, random stops of vehicles carrying livésinel hides without reasonable suspension or

probalie cause are not permitted under the ““closely related business exception” to the Fourth
AmendmentSate v. Hone, 177 Ariz. 213, 866 P.2d 881 (App. Div. 1 1993).

g Military Police

The military police conducted a permissible tempaiaeckpoint where they stopped all cars in sefirch
llegal aliens on the military baddnited States v. Hernandez, 739 F.2d 484 (9th Cir. 1984).

3. Common Carriers

See, infra.
4. Inventory
See, infra.
a Intrusion
See, infra.

b. Scope of the search

Although some courts, e.g. Montana, limit the saffieventory searches to plain view, Arizona and
most other jurisdictions do not so restrict thectebecause the more valuable things a person owns
may be hidderColorado v. Bertine, 479 U.S. 367, 107 S.Ct. 738 (1987) (closed casrsin
backpack)South Dakota v. Opperman, 428 U.S. 364, 96 S.Ct. 3092 (1976) (in glove @ingent);
Cady v. Dombrowski, 413 U.S. 433, 93 S.Ct. 2523 (1973) (suitcasesitrtimk); United States v.
Edwards, 577 F.2d 833 (5th Cir. 1978) (under I@aspetini); State v. Walker, 119 Ariz. 121, 579
P.2d 1091 (1978) (removed back seat to get t@saita trunk; opened unlocked suitcase); State v.
?owa)ns, 109 Ariz. 521, 514 P.2d 442 (19#8Re One 1965 Econoline, 109 Ariz. 433, 511 P.2d 168
1973).

5. Probationers

A person may be required as a condition of hisgtimibor parole, to submit to a search without
warrant.Griffith v. Wisconsin, 483 U.S. 868, 107 S.Ct. 3164 (upheld regulatdwgrse [regulatory
narrowing of search authority accomplished by leas@ Arizona]).

Sate v. Robddo, 116 Ariz. 346, 569 P.2d 288 (1977) (urine sarepjaired even though condition
inadvertently left out of second terms of probation

Satev. Jeffers, 116 Ariz. 192, 568 P.2d 1090 (1977) (notice meigjiven to probationer prior to
search; condition is constitutional whether witkvithout probable cause).

Satev. Montgomery, 115 Ariz. 583, 566 P.2d 1329 (1977) (conditi@oigstitutional).
Sate v. Webb, 149 Ariz. 158, 717 P.2d 462 (App. Div. 2 1985 (e).

Satev. Hill, 136 Ariz. 347, 666 P.2d 92 (App. Div. 2 1983)i{@oiay not use probation officer as a
pretext for conducting a criminal investigation).
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In addition, the Fourth Amendment does not appbydbation revocation proceedings or to evidence
prope)riy seized by foreign governme8itev. Nieuwenhuis 146 Ariz. 477, 706 P.2d 1244 (App. Div. 2
1985).

6. Prisoners

Historically, courts held that the Fourth Amendnvests simply inapplicable to jail and prison inmalies
Ruffin v. Commonwealth, 62 Va. 790, 796 (1871), the court stated that the prisoner was ““for the time

being tle slave of the state.”” More recently, in Peoplev. Chandler, 262 Cal.App.2d 350, 356, 68 Cal.Rpitr.
645, 648 (1968), the California court held thatates have no Fourth Amendment rights. It is clear
now, by virtue of prisoners' rights litigation, tmisoners do retain their Fourth Amendment rights
but only to a very limited degree, i.e. their exgimn of privacy upon incarceration is greatlyidisined.
Wolff v. McDonndll, 418 U.S. 539, 94 S.Ct. 2963 (1974). However, pespohave no reasonable
expectation of privacy in their prison celitidsonv. Palmer, 468 U.S. 517, 104 S.Ct. 3194 (1984);
Satev. Moorman, 154 Ariz. 578, 584, 744 P.2d 679, 685 (1987).

The prisoner had no constitutional rights to begmreduring the cell search . Here, the prisorblefiaa
dummy in the cell while trying to escape. The calsd held that the violation of standard prison
regulations was not grounds for suppressing evédsiticout a Fourth Amendment violatiGtetev.
Bishop, 137 Avriz. 361, 670 P.2d 1185 (App. Div. 2 1983).

The principle that prisoners have no reasonableceagn of privacy in their cells and their
correspondence in jail applies to pre-trial detiraes well as convicted prison&atev. Martinez, 22 1
Ariz. 383, 212 P.3d 75 (App. Div. 2 2009).

7. Roadblocks

The Tucson police followed Justice Feldman's “suggestions” in Sate exrel. Ekstromv. Justice Ct. of

Sate, 136 Ariz. 1, 663 P.2d 992 (1983), and their roackivas upheld as constitution&tate v.
SQuper. Ct. In & For County of Pima, 143 Ariz. 45, 691 P.2d 1073 (1984). The court tietla court
must weigh three factors to determine whether a roadblock is a reasonable seizure: “the gravity of the

public concerns served by the seizure, the degmehith the seizure advances the public interest,
and the severity of the interference with individual liberty.” Id. at 48, 691 P.2d at 1076, citimgxas

v. Brown, 460 U.S. 730, 103 S.Ct. 1535 (19&3tawarev. Prouse, 440 U.S. 648, 99 S.Ct. 1391

(1979) (roadblocks upheld for driver's license &sgc

8. Persons Transported in Police Vehicles

Persons who must be transported in police velmwgsbe frisked or searched without cause for the
protection of the officeiSate v. Smith, 112 Ariz. 531, 544 P.2d 213 (1975) (frisk prioréturning
SléSpGG)Ct to the scene of his accid&ie v. Kennd, 26 Ariz.App. 147, 546 P.2d 1156 (App. Div. 1
1976).

9. Schools

School officials may conduct reasonable, warrarglearches of students. Reasonableness is a two-par
test asking “whether their action was justified at its inception” and whether “‘the search as actually

conducted was reasonably related in scope taghenstances which justified the interference ifirtste

place.” New Jerseyv. T.L.O., 469 U.S. 325, 341, 105 S.Ct. 733, 742-43 (1$B&E V. Sarna, 176

Ariz. 267, 860 P.2d 1320 (App. Div. 1 1993).

V. SEIZURES

A. Seizure of Persons (Arrest)
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1. Detention

a. Intrusion

When confronted with strange or unusual activiigglice officer, as the public's representatlegated
with the resPonsibiIity of maintaining law and ardould satisfy himself as to the innocenceef th
activity by all reasonable, lawful means. We ddaatieve that an officer, when he commences an
investigation, need be convinced the criminal gz afoot.

“[TThe Supreme Court said that a central concern in balancing these competing considerations has been to
assure that an individual's reasonable expeathfimvacy is not subject to arbitrary invasiorslgat the
unfettered discretion of officers.” Satev. Jarzab, 123 Ariz. 308, 311, 599 P.2d 761, 764 (1979 giti
Brownv. Texas, 443 U.S. 47, 50, 99 S.Ct. 2637, 2640 (1979).

(1) Based on reasonable suspicion that crime is afoot

It is clearly permissible for an officer to detairugpect when the officer has a reasonable suspicion t
believe that the suspect has committed or is ab@atmmit a crimeTerry v. Ohio, 392 U.S. 1, 88
S.Ct. 1868 (1968).

A citizen complaint may provide reasonable suspici@onduct an investigatory stop because thertiti
puts his credibility at issue. In contrast, an gnmawus tip may not provide reasonable suspicidop s
someone unless the tip provides sufficient undeglgircumstances demonstrating the reliability of
the information, which may be corroborated by thkcp. Sate v. Canales, 222 Ariz. 493, 496,
217 P.3d 836,839 (App. Div. 2 2009).

(2) Based on a Wanted Flyer

“Ifa flyer or bulletin has been issued on the basis of altletfacts supporting a reasonable suspiciohéhat t
wanted person has committed an offense, therceetisrthat fiyer or bulletin justifies a stop tedk
identification, to pose questions to the persado,datain the person briefly while attemptingdiain further
information.” United Satesv. Hendey, 469 U.S. 221, 232, 105 S.Ct. 675, 682 (1985)o¥ever, the flyer
or bulletin is issued without reasonable suspieiatgp based on that information will violateFbarth
Amendmentid.

(3)Based on ““Strange or Unusual Activities”

In Satev. Jarzab, 123 Ariz. 308, 599 P.2d 761 (1979), the Arizonpr&me Court adopted a broader
test for the legitimation of stops that suggedtadolice need not suspect criminality. The test
permitted officers to make a stop to determine the innocence of a person's actions where “‘confronted
with strange or unusual activities.” Id. at 311, 599 P.2d at 764. Since then, the caugpeifically
disapprovedarzab where the language would “permit pursuit and stop, questioning and detention
of auto drivers and passengers without a founded suspicion of criminal activity.” Satev. Richcreek,

187 Ariz. 501, 505, 930 P.2d 1304, 1308 (1997).

4) To Search for Witnesses

Officer could reasonably stop someone who mayinessed the defendant's erratic driiateV.
Childress 222 Ariz. 334, 214 P.3d 422 (App. Div. 1 2009).

h Rationale
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The Fourth Amendment does not require a policenmaniacks the precise level of
information necessary for probable cause to aoresnply shrug his shoulders and allow
a crime to occur or a criminal to escape. On theay, Terry recognizes that it may be
the essence of good police work to adopt an intiateeresponse. [Detention.] A

brief stop of a suspicious individual, in ordedétermine his identity or to maintain the status
guo momentarily while obtaining more information, may lestrreasonable in light of the
facts known to the officer at the time.

Adamsv. Williams, 407 U.S. 143, 145-46, 92 S.Ct. 1921 (1972).

For example, itate v. Master, 127 Ariz. 210, 619 P.2d 482 (1980), the court thaitkhe initial stop
violated appellant's Fourth Amendment rights since his conduct did not constitute “strange or unusual
activity”, contemplated in Jar zab, when he exited a passenger car, which was pagixétbra
convenience store in a motel lot, and walked towerdtore with his hand in his pocket. Thus, the
roll of money confiscated from appellant's Olooclm suppressed. But where officers on a stake-out
observed two men wearing ski masks and heavyaaatsa restaurant carrying what appeared to be
sawed off shot guns, then saw them leave runmmgptha vacant field to a car parked in an apattmen
complex, which sped off faster than the speed timaite was more than a reasonable suspiciondrased
articulaglge 0f)acts to justify an investigatory st8jate v. Brooks, 127 Ariz. 130, 618 P.2d 624 (App.
Div.11 .

Another example of a permissible investigatory stapurred when the officer had a report of a
convenience store robbery, knew that two peola automobile were involved, and the driver
matcr)1ed the description of the robBte v. Showden, 138 Ariz. 402, 675 P.2d 289 (App. Div. 2
1983).

C Scope of Detention

Courts continually emphasize that a stop is linuth in time and space to the purpose of theimitru
Exceeding the scope of detention converts thetidetanto an illegal arrest.

(1) Time and Space Limitations

Objective indicies of full custody are an officerieving the suspect around or holding them for too
long a imeDunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248 (1979) (suspect lirtouible Station on
reasonable suspicion of murder, held for an hdardeonfessionfate v. Edwards, 111 Ariz. 357,
529 P.2d 1174 (1975) (suspect detained for lorgdssof ime).

The reasonableness of the action, in contextimsatély determinative. lnited Sates v. Sharpe, 470
U.S. 675, 105 S.Ct. 1568 fé1985), the United Satpreme Court upheld a twenty minute detentidmeof t
decoy car until backup officers could stop ancchahe car containing marijuana. There, the celdt h
that it is apprcﬁpn'ate to examine “whether the police diligently pursued a means of investigation that was
likely to confirm or dispel their suspicions guiglduring which time it was necessary to detain the
d%fensdag” in assessing whether a detention is too long to be consideredastigatory stopd. at 686,

105 S.Ct. at 1575.

In Sate v. Sveeney, 224 Ariz. 107, 227 P.3d 868 (App. Div. 1 201, ¢ourt found that the officer's
inquiry into the defendant's travels and his reaimrvisiting while the officer wrote his traffaitation
were not unreasonable. However, when the offiebbgd the defendant's arm and told him he was being
detained after refusing to consent to a seartie oftr, the continued detention to await a druglsdag
failed to meet the necessary reasonable suspamias]. See alStatev. Teagle, 217 Ariz. 17,170 P.3d
266 (App. Div. 1 2007).
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(2) Exceptions to Scope Rule

Officers may, of course, move a suspect arounagplagietention:

a) When a crowd is gatheringnited Satesv. McKendrick, 409 F.2d 181 (2nd Cir. 1969);

b) Where embarrassment might result in the plamted Satesv. Rosenburg, 458 F.2d
1183 (5th Cir. 1972) (restaurant);

C) When the he suspect agrees to longer detétdia. Perez, 7 Ariz.App. 567, 442 P.2d 125
(1968) (suspect agreed to go to station so offamrsl check on T.V.'s in the truck);

d) When movement is minimal during traffic stBannsyivaniav. Mimms, 434
U.S. 106, 98 S.Ct. 330 (1977) (although this wetsdtiic offense, rationale is
the samé-}9 %Sotectlon)Satev. Solano, 187 Ariz. 512, 930 P.2d 1315 (App.
Div.11 :

d. Factors in Determining Reasonable Suspicion

The determination of whether an officer's suspiaias reasonable must be decided on alyasase

basils. The following is only an attempt to setsonte of the factors courts have considered in their
analysis:

(1) Area
a) Gang Area

Satev. Johnson, 220 Ariz. 551, 207 P.3d 804 (App. Div. 2 2008} @mwn for weapons during traffic stop of
defendant wearing Crips colors in Crips neighbaihoo

b) Outof-Place and/or Stranger in the Area

Satev. Ledie, 147 Ariz. 38, 708 P.2d 719 (1985) (dark skintrenger in small, white town, matched

burglar description).

Satev. Sreyar, 119 Ariz. 607, 583 P.2d 263 (1978) (parked inipgufat at 11:00 p.m. close to 2
banks; no businesses open).

Satev. Dean, 112 Ariz. 437, 543 P.2d 425 (1975) (Mexican nmgfedominantly white middle to
upper middle class area).

Satev. Nichdls 26 Ariz.App. 455, 549 P.2d 235 (App. Div. 2 19¥6, sunglasses, and hat pulled
down).

Satev. Watman, 22 Ariz.App. 162, 525 P.2d 293 (App. Div. 1 19¥)ite suspect in a predominately
black neighborhood).

c) deserted area

Satev. Jarzab, 123 Ariz. 308, 599 P.2d 761 (1979).

2)Leaves when officer shows up
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Satev. Doyle 117 Ariz. 174,571 P.2d 671 (1977) (walked away).

Satev. Dean, 112 Ariz. 437, 543 P.2d 425 (1975) (drove away).
Satlev.)Baltie“, 17 Ariz.App. 441, 498 P.2d 515 (App. Div. 2 19[&)lked hurriedly away; had run away
earlier).

3)Furtive movement

Satev. Gagtdlo, 111 Ariz. 459, 532 P.2d 521 (1975) (ducked behinddge).

Satev. Kdley, 107 Ariz. 8, 480 P.2d 658 (1971) (leaned forwaur).

Satev. Ranmsay, 223 Ariz. 480, 224 P.3d 977 (App. Div.1 2010)iking fast in neighborhood
known for violent, changing direction wheneveragifs approached).

4)Prior illegal activity

Satev. Madey, 119 Ariz. 393, 581 P.2d 238 (1978) (house whaegararch warrants had been served).
5)Profile

Satev. Ochoa, 112 Ariz. 582, 544 P.2d 1097 (1976) (vehicle).
Satev. Damon, 18 Ariz.App. 421, 502 P.2d 1360 (App. Div. 2 198Ryjacker).

6) Matching description

Satev. Emary, 131 Ariz. 493, 642 P.2d 838 (1984) (match vistohescription is strongly suspicious).
Satev. Gagdlo, 111 Ariz. 459, 532 P.2d 521 (1975) (matched gigiscriof purse snatcher).
Satev. Nunez, 108 Ariz. 71, 492 P.2d 1178 (1972) (Mexican-Aragaiic

Satev. Washington, 107 Ariz. 522, 489 P.2d 1201 (1971) (car matatrsgription).

Satev. Sheko, 146 Ariz. 140, 704 P.2d 270 (App. Div. 2 1985jéddant was only person treated; the
night burglar was hurt at scene).

7)Nervousness
Satev. Dean, 112 Ariz. 437, 543 P.2d 425 (1975).

Satev. Turner, 142 Ariz. 138, 688 P.2d 1030 (App. Div. 2 1984¥ficious behavior towards his luggage
after a car accident).

8) Running
Satev. Woods, 121 Ariz. 187, 589 P.2d 430 (1979).

e. Detention under Petition and Order

1)Statutory mandate

An officer may obtain judicial authorization undeR. S. §813-3905 to detain a suspect for three
hours in order to obtain physical characteristics.

2)Rationale
The statute was in respons®tvisv. Mississppi, 394 U.S. 721, 89 S.Ct. 1394 (1969), wherein a

black rape suspect was taken to the station agaifirmted. The Supreme Court found the detention
unlawful.
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3) Constitutionality

AR.S. 8§ 13-3905 has been ruled constitutidiate v. Via, 146 Ariz. 108, 704 P.2d 238 (1983ate
v. Grijalva, 111 Ariz. 476, 533 P.2d 533 (1975) (fingerpriritejyg v. Garrett, 22 Ariz.App. 397, 527
P.2d 1240 (App. Div. 2 1974) (fingerprints).

f. Detention Pursuant to Search Warrant

The United States Supreme Court has held thatch searrant allowed the officers to detain the awne
of the premises to be searched and force himdogzary them inside while the warrant was served.
Michiganv. Summers, 452 U.S. 692, 101 S.Ct. 2587 (1981).

When a suspect is handcuffed and placed in adtivaig the execution of the search warrant, themta
to the police station by 9 SWAT team officers,datention has become an ar@stev. Miller, 186
Ariz. 314, 320, 921 P.2d 1151, 1157 (1996).

Visitors may not be detained absent an articulebten for detentioBatev. Carrasco, 146 Ariz.
558, 711 P.2d 1231 (App. Div. 1 1985).

Q. Handcuffing and Other Means of Physical

DetentiorSeeSatev. Miller, supra.

Handcuffs or use of force, by itself, does notraat@ally transform a stop into an arrest if tteef
fears for his personal safeBatev. Romero, 178 Ariz. 45, 49, 870 P.2d 1141, 1145 (App. Div.
1993).

2 Arrest
aProbable cause

An arrest by an officer is proper only when probaaluse exists, i.e. facts and circumstances which
would lead a reasonably cautious officer to beltlessime had been committed and that the suspect
committed itSatev. Buccini, 167 Ariz. 550, 559, 810 P.2d 178, 187 (199Ingditienry v. United

Sates 361 U.S. 98, 102, 80 S.Ct. 168, 171 (1959).

b. Custody

Custody is based upon an objective standard,cessagily what the officer thought or sSigev.
Taylor, 112 Ariz. 68, 537 P.2d 938 (1975).

cArrest Warrants - Residences

A suspect may be arrested without a warrant umégssnside a residenténited Satesv. Watson, 423
U.S. 411, 96 S.Ct. 820 (1976).

A suspect may not be arrested in a residence Wahearrant unless exigent circumstances Sat
v. Ferguson, 119 Ariz. 55, 579 P.2d 559 (1978) (reasonableedauselieve murderer was armed,
dangerous, and on the move).

The gravity of the underlying offense is a major factoetermhining whether police may enter a home
and make a warrantless arrest. An entry to ari@gVkoffender was impermissible when the officers
were not in immediate hot pursuit, and the offelid@ot even carry jail tim&\esh v. Wisconsin, 466
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U.S. 740, 104 S.Ct. 2091 (1984).

Consent may validate the entrySatev. Alder, 146 Ariz. 125, 704 P.2d 255 (App. Div. 2 1985),
police already had probable cause to arrest thadieit when they encountered h|m outside his
office/lhome. Defendant consented to going insitikoand his warrantless arrest inside was proper

Arizona police officers may enter defendant's eegid to arrest him when they have knowledge afian o
of state warrant for his arrest. Officers did retéhto get an Arizona warrant before arrestin
in his Arizona residenc&atev. Reasoner, 154 Ariz. 377, 742 P.2d 1363 (App. Div. 2 1987).

d. Forcible Entry

(See the Search Warrant Chapter)

e. Misdemeanor Arrests

An officer may arrest for a misdemeanor committdas presence or not in his presence where he has
probable cause to believe the person commiti&dRitS. § 13-3883.

The officer must release the arrested person if:

1) The officer did not withess the crime (unlessita€tcident and violation of Title 28).

2) The arrestee signs a promise to appear.

B. Seizure of Property

Crime-related property may be seized by an offittee officer is in a lawful position to see ihdre must be a
nexus between the item seized and criminal behs\éoden v. Hayden, 387 U.S. 294, 307, 87 S.Ct. 1642,
1650 (1967).

If, however, an officer is located outside of @aavherein a person reasonably expects privacyayaot
seize the property inside without a warr@atev. Sauve, 112 Ariz. 576, 544 P.2d 1091 (1976)Shove
officers saw crime-related property in the backakan unoccupied car parked in the defendant's
driveway. The Court ruled the warrantless seizoiandul.

VI. THE EXCLUSIONARY RULE

This section deals only with circumstances whadeeee is obtained by virtue of or through the
exploitation of an illegal search or seizure. @discussion of the Rule as it applies to a \aiaif
Fifth Amendment Right, see the Prosecutor's Mavilal, Admissibility of a Defendant's
Statements.)

A. The Rule

Evidence obtained in violation of the defendanisth Amendment Rights is inadmissible in a state
criminal proceedingviapp v. Ohio, 367 U.S. 643, 81 S.Ct. 1684 (1961).

B. Scope of the Rule - Derivative Evidence (FrukheffPoison Tree)
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Evidence, which has been found by “‘exploitation” of an illegal act of lTaw enforcement must be
suppressetWong nv. United Sates 371 U.S. 471, 4888 83 S.Ct. 407, 417 (1963).

In order to suppress derivative evidence, therélmausnexus between the police misconduct and the
%rgg)for which the defendant is tri€ttev. Booker, 212 Ariz. 502, 504, 135 P.3d 57, 59 (App. Div. 1

The defendant was seized at his neighbor's horthe assult of a jail inmate's tip. After
Miranda warnings and an hour's interrogation, the defedarfessed. The confession was
suppressed because the confession was the réseliegploitation of an illegal arrebBunaway v.
(ng7;1)42 U.S. 200, 99 S.Ct. 2248 (1979). SeeSaev. Cook, 115 Ariz. 189, 195, 564 P.2d 877

The defendant and his companion went to the [®ititien to visit a friend who was incarcerated.
The companion was arrested pursuant to a wastertdetermined to be invalid). The companion
handed a marijuana cigarette to the defendant valsdalven also arrested. The defendant's arrest
was upheld because it was not an exploitatiorealidigal arresQatev. Kriley, 114 Ariz. 587, 562
P.2d 1085 (App. Div. 2 1977).

C. Independent Source, Attenuation, Purging of Tain

The state may avoid the exclusionary rule in sbwergs.

1.Independent Source

The essence of a provision forbidding the acauiisif evidence in a certain way does not mean
that facts thus obtained become sacred and inbteefsknowledge of them is gained from an
independent sourdiaey may be proved like any others.. . .

nv. U.S, upra, 371 U.S. at 495 (emphasis add8therthorne Lumber Co.v. U.S, 251 U.S.
385 (1920) (root of "independent source" test).

“The basic premise of the independent source doctrine is that the police should not be placed in
a worse position than they would have been in, absent the illegal conduct.” Sate v.
Gulbrandson, 184 Ariz. 46, 58, 906 P.2d 579, 591 (1995).

Although the officers had illegally secured thedeuhe evidence from the search was admissible
because the search warrant had been issued onetifor that was independent from the illegal entry.
Satev. Bolt, 142 Ariz. 260, 689 P.2d 519 (1984). See &garav. United Sates, 468 U.S. 796, 104
S.Ct. 3380 (1984).

The defendant consented only to the officer's wgitie defendant's residence from the doorway. The
officer, after seeing a coat which matched thégeobne worn by the robber, entered the residedce a
compared buttons on the coat with a button foutitkegcene. Evidence was suppres3atz v.

Cobb, 115 Ariz. 484, 566 P.2d 285 (1977).

Police obtained search warrant for defendantepyap jail and personally served it. During the/ge,
police asked where they could find the informatary needed and the defendant told them wheralto lo
The conversation violated the defendant's rigtdwinisel but, because police had a warrant fordiperty
in which they found the information sought, theasan independent source for the information @&nd th
motion to suppress was dentdetev. Hackman, 189 Ariz. 505, 943 P.2d 865 (App. Div. 1 199ég 8lso
Satev. M , 208 Ariz. 424,94 P.3d 1119 (2004).
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Defendant was illegally stopped in an airport carsm A drug detecting dog alerted to the press#nce
marijuana, which was seized. The court foundltieadiscovery of the marijuana was legal because pol
did not need reasonable suspicion to use the @sgraine luggage in the custody of airline perdonne
Satev. Houpt, 169 Ariz. 550, 821 P.2d 211 (App. Div. 2 1991).

2. Inevitability of Discovery

The inevitable discovery doctrine is a logical mmobrtant extension of the independent sourceltast.
doctrine permits the admissibility of illegally-ged evidence if the government can show the
inevitability of discovery. The inevitable discoyeloctrine does not apply to evidence seized roAd
homes due to the privacy provision in Art. 2, 8exaf.the Arizona Constitutio&atev. Ault, 150 Ariz. 459,
724 P.2d 545 (1986).

lllegally obtained physical evidence may be adohiftthe State can demonstrate by a preponderéince o
the evidence that such evidence inevitably wowd baen discovered by lawful me&gaatev. Davolt,

207 Ariz. 191, 204, 84 P.3d 456, 469 (2004), cing. Williams, 467 U.S. 431, 444, 104 S.Ct. 2501
(1984);Satev. Lamb, 116 Ariz. 134, 138, 568 P.2d 1032, 1036 (1977).

a. Arizona Cases

Officers received a call that a man had a gun in his hotel fBhe girl who precipitated the call met the
officer and told them that the defendant had a Ge.officer, after seeing a bulge in the deferglant
pocket frisked him, then pulled a small cigar botas the pocket. The officer looked into the bog a

observed pills. The defendant was then arrestedthed evidence obtained incident to arrest. An
officer arrived at the scene and reminded the offibers about a drug store robbery. The officers then
realized that the defendant fit the perpetrat@&cidption. The evidence seized incident to arrest,
was the result of an illegal search. But ". . .dlest for robbery itself was inevitable as was th
search incident to arrest. . . ." the evidenceadasssibleSate v. Lamb, 116 Ariz. 134, 568 P.2d 1032
(1977). See alsBatev. Tillery, 107 Ariz. 34, 481 P.2d 271 (1971) cert. denied 484 &7 (1971). See
Satev. Ochoa, 131 Ariz. 175, 639 P.2d 365 (App. Div. 2 1981).

Bullhead City police searched defendant's lugdegevias temporarily placed in an Las Vegas police
officer's patrol car after he was arrested witthieé Bullhead City officers found the bloody clatittee
defendant was wearing in the luggage. The countifthat the clothing was admissible because itdwvoul
have inevitably been found in an inventory seandnglbooking at the Las Vegas jdiktev. Jones, 185
Ariz. 471,917 P.2d 200 (1996).

Search of the defendant's car incident to arresitlagal but drugs seized therein were admissible
inevitable discovery doctrine because they wowe baen found in an inventory seaf@itev. Rojers
216 Ariz. 555, 169 P.3d 651 (App. Div. 1 2007).

Defendant's blood stained shoes were seized wéthvwaartrant prior to his arrest. Arresting offiestified
that he would have arrested the defendant everhéti not seen the bloody shoes. After arrest, the
defendant would have had to surrender his clabiegchange for jail garb. Accordingly, the blotaired
shoes would have been discovered by police regamfidlegal pre-arrest seizuate v. Paxton, 186
Ariz. 580, 925 P.2d 721 (App. Div. 1 1996).

b. Federal Jurisdiction

Defendant's illegally obtained statements did eqtire suppression of the dead body where the
prosecutor established that the victim's body whalee been uIt_lmat\?\Ik/ or inevitably discovered. In
addition, prosecution is not required to prove atxsef bad faithiNix v. Williams, 467 U.S. 431, 104
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S.Ct. 2501 (1984).

3. Purging the Taint

Evidence is not classified as a fruit [of the poses tree] requiring exclusion, however,
merely because it would not have been discovarefibtbthe primary invasion: Rather,

the more apt question in such a case is whethairgya&stablishment of the primary
illegality, the evidence to which instant objecimmade has been come at by exploitation
of that illegality or instead by means sufficienlitinguishable to be purged of the primary
taint...

That degree of "attenuation™ which suffices to resrtbe taint from evidence obtained
directly as a result of unlawful police conductuiess at least an intervening?]independent
act by the defendant or a third party which brédasausal chain linking the illegality
and evidence in such a way that the evidenceiisfaot obtained "by exploitation of that
illegality.” Consent by the defendant, if suffidigran act of free will to purge the
primary taint of the unlawful [arrest] may prodtioe requisite degree of attenuation.

Satev. Fortier, 113 Ariz. 332, 335, 553 P.2d 1206, 1209 (19i6Y ¥vong Sun v. United Sates, 371
U.S. 471, 486, 83 S.Ct. 407, 416 (1963).

“Consent is of little significance when there are no intervening circumstances between the illegal arrest and
the consent.” Sate v. Monge, 173 Ariz. 279, 281, 842 P.2d 1292, 1294 (1992).

To determine whether the seizure of evidence fisisufly attenuated from the illegal conduct, togirt
must consider (1) the time elapsed between thgalitg and the acquisition of the evidence; (2)
the presence of intervening circumstances; angd@icularly, the purpose and flagrancy of the
official misconductState v. Guillen, 223 Ariz. 314, { 14, 223 P.3d 658, 661 (201@ipgBrown

v. lllinois, 422 U.S. 590, 603-04, 95 S.Ct. 2254 (1975).

In Sate v. Washington, 120 Ariz. 229, 585 P.2d 249 (App. Div. 1 1978), sédefendants were illegally
arrested and searched. Prior to the suppresstbe ef/idence one defendant pled guilty and tasktifie
before the grand jury against his co-perpetraitrsse co-perpetrators appealed. The Court of Appeal
remanded to find out whether the change of pleaheaesult of coercive influences (especiallytius)
prosecutor. The test is not a “but for” test. The test is whether sufficient circumstances intervened to purge
the taintSate v. Master, 135 Ariz. 560, 663 P.2d 244 (App. Div. 1 1983).

4. The Good Faith Exception

Evidence will not be suppressed where the offeted with objective good faith in reliance on a
warrant or a magistrate. A R.933925.United Satesv. Leon, 468 U.S. 897, 104 S.Ct. 3405 (1984);
Massachusettsv. Shepard, 468 U.S. 981, 104 S.Ct. 3424 (198Bte v. Mincey, 130 Ariz. 389, 636 P.2d
637 (1981), cert. den. 455 U.S. 1003 (198&e v. Hanee, 155 Ariz. 114, 745 P.2d 172 (App. Div. 1
1987). Se&ate v. Osbond, 128 Ariz. 76, 623 P.2d 1232 (1981) (exclusiomalg not applied to
stat;—:-mené)s on murder case because defendantjaibsrira bad arrest for other charges when he
confessed).

“Each time the exclusionary rule is applied it exactubstantial cost for the vindication of Fourth
Amendment rights. Relevant and reliable evidenkegsfrom the trier of fact and the search fahtaa
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trial is deflected.” Rakasv. lllinois, 439 U.S. 128, 137, 99 S.Ct. 421, 427 (1979).United States
Supreme Court applied the good faith exceptionendfécers relied on an apparently valid statute. O
appeal, prosecutors conceded the statute's uhatmslity, but the same term a similar statute wa
up eI% )irNaN Yorkv. Burger, 482 U.S. 691, 107 S.Ct. 2636 (1987) (wrecking gaministrative
search).

Along the way the court said the purpose of the exclusionary rule is to “deter future unlawful police
conduct.” Enforcement of the exclusionary rule is ““properly restricted to those situations in which its
remedial purpose is effectively advanced.” lllincisv. Krull, 480 U.S. 340, 346-47, 107 S.Ct. 1160,
116566 (1987).

D. Use of lllegally Seized (Suppressed) Evidenceripebchment

Evidence which was illegally seized may be usedijoeachmentUnited Satesv. Havens, 446 U.S.
620, 100 S.Ct. 1912 (198Qatev. Menard, 135 Ariz. 385, 661 P.2d 649 (App. Div. 2 1983).

E.Use of lllegally Seized (Suppressed) Evidencerfoipdtion Revocations

"We are asked here to decide whether the exclugioula applies in probation revocation
proceedings. We hold that it does not and anytbitige contrary ... is disapprove8étev. Alfaro,
127 Ariz. 578, 623 P.2d, 8 at 9 (1981).
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